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In the District Court for the Territory of Alaska,

Third Division,

No. 256.

UNITED STATES OE AMEEICA,
Plaintiff,

vs.

C. R. BOOTH,
Defendant,

Names and Addresses of Attorneys.

GEORGE R. WALKER, Esq., United States Dis-

trict Attorney. Address: Valdez, Alaska, and

J. LINDLEiY GREEN, Esq., Assistant United

States District Attorney. Address: Seward,

Alaska,

Attorneys for Plaintiff and Defendant in

Error.

L. V. RAY, Esq. Address : Seward, Alaska,

Attorney for Defendant and Plaintiff in

Error. [1*]

In the District Court for the Territory of Alaska,

Third Division,

No. 256.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

C. R. BOOTH,
Defendant.

Page-number appearing at foot of page of original certified Record.
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Praecipe for Transcript of Record.

To the Clerk of the Above-entitled Court:

You will please prepare, authenticate and certify

for filing in the office of the Clerk of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, at San Francisco, California, upon the Writ

of Error heretofore issued in the above-entitled

cause, the following pleadings, records and papers

on file in said case, to wit

:

1. This Praecipe.

2. Information.

3. Defendant's Motion for New Trial and Order

Denying the Same.

4. Defendant's Motion in Arrest of Judgment and

Order Denying the same.

5. Judgment and Sentence.

6. Order Extending Time to Serve and Pile Pro-

posed Bill of Exceptions, Dated April 21st,

1911.

7. Cablegram signed ^^Cushman, Judge," dated

May 15, 1811.

8. Cablegram signed ^'Cushman, Judge," dated

June 7, 1911.

9. Cablegram signed ^^Cushman, Judge," dated

July 14, 1911.

10. Objections to Settlement and Allowance of Pro-

posed Bill of Exceptions.

11. Hearing on Objections to Settling Bill of Ex-

ceptions (and order thereon).

12. Bill of Exceptions.

13. Order Allowing Bill of Exceptions.
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14. Order to Transfer Bill of Exceptions and Pa-

pers Filed in Cause (from Fairbanks,

Alaska, to Valdez, Alaska). [1^]
15. Assignment of Errors.

16. Petition for Writ of Error.

17. Order Allowing Writ of Error.

18. Writ of Error.

19. Citation upon Writ of Error (Original).

20. Acknowledgment of Service of Citation upon

Writ of Error.

21. Order Extending Time in Which to File Rec-

ord in the United States Circuit Court of

Appeals, Ninth Circuit, until November 15th,

1011.

22. Affidavit of Service of Citation (upon Writ of

Error) by E. E. Ritchie.

L, V. RAY,
Attorney for Defendant and Plaintiff in Error.

Dated at 'Seward, Alaska, October 11, 1911.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Oct, 20, 1911. Ed.

M. Lakin, Clerk. By Thos. S. Scott, Deputy. [2]

In the District Court for the District of Alaska, Di-

vision Number Three.

No. 256.

UNITED STATES OF AMERICA
vs.

C. R. BOOTH.
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Information.

J. Lindley Green, Assistant United States Attor-

ney for the Third Division of the District of Alaska,

informs the Court that the defendant, C R. Booth,

is guilty of the crime of EtQgaging in the Sale of In-

toxicating Liquors Without Having Procured a Li-

cense of the District Court for the Third Division

of the District of Alaska, or any Division thereof,

so to do.

That said crime was committed as follows, to wit

:

That the said C. R. Booth, at Girdwood, in Kenai

Precinct, in the Third Division of the District of

Alaska, he, the said C. R. Booth, not having pro-

cured a license from the District Court for the Dis-

trict of Alaska, Third Division, or any Division

thereof, to engage in the sale of intoxicating liquors

at retail, did, on the fifteenth day of February, nine-

teen hundred and eleven, engage in the sale of in-

toxicating liquors at retail, all contrary to the form

of the statute in such case made and provided and

against the peace and dignity of the United States

of America.

Dated at Valdez, in the District and Division

aforesaid, the 7th day of March, nineteen hundred

and eleven.

J. LINDLEiY GREEN,
Assistant United States Attorney for the District of

Alaska, Third Division. [3]
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United States of America,

District of Alaska,

Third Division,—ss.

J. Lindley Green, being first duly sworn, on oath

deposes and says:

That he is Assistant United States District Attor-

ney for the District of Alaska, Third Division ; that

he has read the foregoing information; knows the

contents thereof and that the said complaint is true.

J. LINDLEY GEEEN.

Subscribed and sworn before me this 7th day of

March, 1911.

[Seal] DON A. STEWART,
Notary Public in and for the District of Alaska, Re-

siding at Valdez.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Mar. 7, 1911. Ed.

M. Lakin, Clerk. By V. A. Paine, Deputy. [4]

In the District Court of the United States, Third

Division, District of Alaska,

Cause No. 256.

THE UNITED STATES OP AMERICA,
Plaintiff,

vs.

C. R. BOOTH,
Defendant.

Judgment.

C. R. Booth, having been charged upon informa-

tion of J. Lindley Green, Assistant United States
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District Attorney for the Third Division of the Dis-

trict of Alaska, with the crime of engaging in the

sale of intoxicating liquor at retail on the fifteenth

day of February, 1911, at Girdwood in the Third

Division of the District of Alaska, without having

procured a license of the District Court of the Third

Division of the District of Alaska, or any Division

thereof, so to do;

And, the said G, R. Booth having been duly ar-

raigned before this Court, and the clerk having read

the said information to him, and he, the said C. R.

Booth, having then and there waived his right for

further time in which to plead to said information

and announced to the Court that he was ready to

plead, and being asked by the Court what his plea

to the information was, plead **Not Guilty," and

said plea of ^^Not Guilty" having been duly entered

of record, and said defendant, C. R. Booth, an-

nounced to the Court that he was readv for trial,

and the said defendant having been duly tried by

jury, and the jury having rendered its verdict find-

ing the defendant C. R. Booth ^^ Guilty," as [5]

charged in the information and the defendant there-

after having filed his motion in arrest of judgment

and also a motion for a new trial, and each of said

motions coming on for hearing on the 18th day of

April, 1911, and on said date each of said motions

having been duly overruled by the Court, and the

21st day of April, 1911, being set to pass sentence

on the defendant, and the defendant being present

in court at the time set for passing sentence, and

the Court having at said time duly sentenced the
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said defendant, C. R. Booth, to pay a fine of Two

Hundred and Fifty Dollars, ($250.00) and that he

pay all the costs of the prosecution, and in case he

shall fail or refuse to pay said fine and costs, or any

part thereof, that he be confined in the Federal Jail

at Valdez one day for every two dollars of said fine

and costs that he shall fail or refuse to pay.

IT IS THEREFORE HEREBY ORDERED
AND ADJUDGED by the Court that the Defend-

ant, C. R. Booth, be and he hereby is fined the sum

of Two Hundred and Fifty Dollars ($250.00), and

that he pay all the costs of this prosecution, taxed

at Eight Hundred Fifty Dollars and Five Cents

($850.05), and that in case he shall fail or refuse

to pay said fine and costs or any part thereof, that

he be confined in the Federal Jail at Valdez until

said fine and costs are paid, not to exceed one day

for every two dollars of said fine and costs.

Done in open court this 21st day of April, 1911.

EDWARD E. CUSHMAN,
Judge.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Apr. 21, 1911. Ed.

M. Lakin, Clerk.

Entered Court Journal No. S. 1, page No. 45. [6]
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In the District Court for the Territory of Alaska,

Third Division,

No. 256.

UNITED STATES OF AMERICA
vs.

C. R. BOOTH,
Defendant.

Motion for New Trial.

'Oomes now the defendant in the above-entitled

cause and moved that the verdict of ^^ Guilty" re-

turned into court in said cause to set aside and a

new trial granted for the following causes, mate-

rially affecting the substantial rights of said defend-

ant, to wit:

1.

InsuiSciency of the evidence to justify the verdict

and that it is against the law in regard to the fol-

lowing :

(A) That no evidence was presented at the trial

of said cause showing or tending to prove a mate-

rial allegation of the information in said cause, that

the place designated as Girdwood was situated in

Kenai Precinct, in the Third Division, District of

Alaska.

2.

Errors in law occurring at the trial and excepted

to by the defendant, as follows

:

(A) The Court erred in denying defendant's

motion to set aside, quash, and vacate the informa-

tion filed in said cause, said motion being as follows

:
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^* Title of Court and Cause.

Conies now C. R. Booth, defendant above named,

by his attorney L. V. Ray, and moved the above-

entitled court to set aside, quash and vacate the in-

formation filed in the [7] above-entitled case, for

the following reasons, to wit

:

1.

That said information contravenes the Sixth

Amendment to the Constitution of the United States

in that said Information fails to inform the defend-

ant of the nature and cause of the accusation against

him, and fails to show or name the witnesses upon

whose testimoeny said information is based.

2.

That said Information contravenes the provisions

of the Fourteenth Amendment to the Constitution

of the United States in that said information seeks

to deprive the defendant of liberty and property

without due process of law.

3.

That said Information fails to set forth clearly

and distinctly in ordinary and concise language the

act or omission charged as a crime in such manner
as to enable a person of common understanding to

know what is intended.

4.

That said Information fails to state the act

charged as a crime with such a degree of certainty

as to enable the Court to pronounce judgment, upon
conviction, according to the right of the case.

5.

That said information is void in that said Infor-
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mation attempts to set forth and charge as a crime

a mere conclus^ion of purported facts, and does not

set forth with particularity and sufficient certainty

any act or thing charged to have been done by the

defendant.

6.

That the facts stated in said information do [8]

not constitute a crime under any provisions of the

Alaska Codes.

7.

That said information as drawn and presented in

this case is without effect in law, without precedent

in the practice of this Court, is wholly void and

materially tends to affect the substantial rights of

the defendant upon the merits."

To which ruling of the Court counsel for defend-

ant then and there duly excepted, and the exception

was by the Court allowed.

(B) The Court erred in overruling the objection

of the defendant to proceeding to the examination

of the jurors as follows

:

**Mr. RAY.—^^The defendant at this time objects

to proceeding to the examination of the jurors for

the reason that the Information as filed in this case

contravenes the provisions of the Constitution in

that it does not give to the said defendant the names

of the accusers or witnesses to be brought to give

evidence upon the charge against him. To which

ruling of the Court counsel for defendant excepted,

and the exception was by the Court allowed."

(C) The Court erred in overruling the objec-

tion of the defendant to the introduction of the testi-
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mony of the witness Nutter or any witness in the

case as follows

:

'*Mr. RAY.—The defendant objects to the testi-

mony of this witness or any witness in this case be-

ing submitted as proof of the matters charged in

the so-called information upon all the grounds and

matters and things set forth in the motion to quash,

vacate, and set aside said information, all the mat-

ters and things in said motion contained being now

urged in support of this motion and made a part

of this motion; and further, that said alleged in-

formation does not state on its face a description

of the intoxicating liquors alleged to have been sold

on the 15th day of February, [9] 1910; that said

information does not state upon its face the quan-

tity of intoxicating liquors alleged to have been sold

on the 15th day of February, 1910; that it states

a mere conclusion as to intoxicating liquors and

fails to state any kind or further description; that

it fails to state the name of the purchaser to whom
such sale so alleged was made on such day; that it

fails to show the price paid therefor in money to the

defendant or to any person acting under his direc-

tion or control; that it fails to state any matter or

thing sufficient to inform the defendant of the act

he is charged with doing in violation of the law;

that it fails to state that said liquor if sold was not

sold for medicinal, mechanical or scientific uses;

that said information fails to identify any partic-

ular act charged so as to enable the defendant to

meet such allegation in dispute of the proof of same

;

that said information fails to show upon its face
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that a license could be granted by this Court, by the

Congress of the United 'States or by any legislative

body or official of the Territory at the town of Gird-

wood, where this alleged offense took place."

To which ruling of the Court counsel for defend-

ant duly excepted, and the exception was by the

Court allowed.

(D) The Court erred in overruling the objection

of defendant to testimony of the witness Nutter,

given on direct examination, in answer to questions

by the Assistant United States Attorney, as follows

:

'' (Ql) Do you know whether or not the defendant

has purchased any liquors within the last year and

prior to the 15th day of February, 1911 ?

(Answer stricken.)

(Q.) Mr. Nutter, have you ever seen any liquors

at Mr. Booth's roadhouse—within the last year and

prior to [10] the 15th day of February, 1911?

Mr. EAY.—^We object to the question unless it

is confined absolutely to the date charged in this in-

formation the 15th day of February.

Objection overruled. Defendant excepts.

(A.) Yes, sir. * * *

(Q.) Did you see any other whisky in his posses-

sion within the last year and prior to the 15th of

February ?

Mr. RAY.—We object; as to whether or not it

was in the possession of the defendant in this case

is a question of fact for this jury to determine; it

would be an expression of opinion, unless other facts

were adduced to show the conclusion which this wit-

ness reaches.
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By the COURT.—The objection will be overruled;

you can show that on cross-examination, if there is

any question about it being in his possession.

Defendant excepts,—exception allowed.

(Q.) Have you ever seen any transaction in Mr.

Booth's roadhouse in connection with liquor, and if

you have, describe what you have seen %

Mr. RAY.—I object to the question unless the

time is put in.

Mr. GREENiE.—Prior to the 15th day of Febru-

ary, 1911, and within the last year.

Mr. RAY.—WE DESIRE TO HAVE IT UN-
DERSTOOD that the defendant objects to each and

every portion of this testimony unless it is confined

to the time alleged in this information, February,

1911.

By the iCOURT.—^It is so understood, to save

the trouble of making objection each time; the Court

rules it does not have to be on the exact date,—if it

[11] is about that time or within the statute of

limitations, which would be two vears and before

the return of the information.

Mr. RAY.—And an exception is allowed to this tes-

timony and particularly with reference to that line

of testimony.

By the COURT.—Yes, sir."

(E) The Court erred in overruling the objection

of defendant to the testimony of the witness Patton

on direct examination by Mr. Greene as follows

:

*^(Q.) How did you come to deliver them to a

boat?

(A.) On order of Mr. Booth.
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(Q.) On order of Mr. C. R. Booth?

Mr. BAY.—We object as not the best evidence.

By the COURT.—Who were they marked to ?

(A.) C. R. Booth & Co.

Objection overruled—defendant excepts.''

(F) The Court erred in overruling the objection

of defendant to the testimony of the witness H. H.

Hildreth on direct examination by Mr. Greene, as

follows:

'' (Q.) Do you know whether or not Mr. Booth pro-

cured an internal revenue license to sell liquor at re-

tail for the ensuing year, at that time, at the time

mentioned, the first of July? This was last

June,—^the internal revenue license was to commence

from the first of July, 1910, to run for one year ?

Mr. RAY.—We object to the question on the

grounds that the license if issued, the receipt or li-

cense, is the best evidence and it is incumbent upon

the Government in endeavoring to produce proof of

this character to produce in this court the thing itself.

Overruled—exception.

(Q.) Do you know whether or not Mr. Booth ap-

plied to Mr. Estee for a license at that time, for an

internal revenue license at that time? [12]

Objected to—overruled—exception.

A. I think so.

Q. What did Mr. Booth tell you?

Mr. RAY.—We object to any conversation between

this witness and Mr. Booth about this matter as be-

ing entirely outside the record; the records of the

Internal Revenue office in the proper form should

be introduced to prove these facts, a vital point.
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By the COURT.—The objection will be overruled,

but fix the time of the conversation.

To which ruling of the Court counsel for defendant

duly excepted.

Q. That was during the month of June while Mr.

Estee the Internal Revenue Collector was out at

Girdwood ?

A. Yes, sir, I did have a conversation.

Q. What did Booth tell you?

iSame objection—same ruling—exception.

A. He said he was going to apply for an internal

revenue license.

Q. Did you ever have any talk with Booth after-

wards? A. Yes, sir.

Q. What did Booth tell you then?

Mr. RAY.—We object, as stating no time.

Overruled—exception.

A. He told me he had applied for a license.

Mr. RAY.—We move the testimonv of this witness
4/

be stricken with reference to an internal revenue

license on the grounds that the witness does not state

as a positive fact, he simply states from recollec-

tion—it is hearsay and not the best evidence. [13]

q, (By the COURT.) Did you understand from

anything he said whether it was an internal revenue

license to sell snuff or intoxicating liquor ?

A. Intoxicating liquor.

Objection overruled and motion denied. Defend-

ant excepts."

(G) The Court erred in overruling the motion

for an instructed verdict of Not Guilty as follows

:

** Title of Court and Cause.
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iComes now the defendant in the above-entitled

case and moves the Court to instruct the jury em-

panelled therein to return into Court a verdict of

^Not Guilty' for the following reasons, to wit:

1.

That the information upon which this case is prose-

cuted fails to show upon its face a state of facts suffi-

cient to constitute a crime.

2.

That the facts stated in said information do not

constitute a crime under the provisions of any sec-

tion of the Alaska Codes.

3.

That said information merely states a conclusion

of fact and does not set forth distinctly in ordinary

and concise language the act or omission charged as

a crime in such manner as to enable a person of com-

mon imderstanding to know what is intended.

4.

Thar during the trial of this cause, the Court has

permitted the Government, over and against the ob-

jection of the defendant, to attempt to introduce tes-

timony tending to prove the offense charged, by the

relating of transactions shown to have taken place at

a time other than that charged in said information.

[14]

5.

That the Court, against the objection of the r

fendant, has permitted the Government to attei

to show by the testimony of witnesses called on its

behalf a series of transactions covering a long period

of time prior to the date charged in said information,
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without first requiring the Government to so charge

the defendant, in the form of a continuando, or with

sufiicient precision to inform the defendant of the

nature of the accusation against him.

6.

That in all matters as hereinbefore alleged the de-

fendant has been materially affected in his substan-
t/

tial rights.

7.

That said information contains no allegation that

defendant willfully and unlawfully engaged in sales,

etc.

8.

That no sufficient evidence in proof of the mate-

rial allegations in said information contained has

been given in this trial to justify or warrant the

submission of the case to the jury."

To which ruling of the Court counsel for defend-

ant then and there duly excepted and the exception

was by the Court allowed.

(H) The Court erred in refusing to give the re-

quested instruction of the defendant Number 2, as

follows

:

^*Ybu are instructed that in this case the Govern-

ment charges the offense to have been committed at

Girdwood, in Kenai Precinct, in the Third Division

Qf the District of Alaska ; that having so charged the

•mmission of the offense it is incumbent upon the

'jrovernment to prove to your satisfaction, beyond all

reasonable doubt, that said offense was committed at

the place charged." [15]

To which refusal to give such requested instruc-
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tion the defendant then and there duly excepted and

the exception was by the Court allowed.

(I) The Court erred in refusing to give the re-

quested instruction of the defendant Number 3, as

follows

:

**The jury are instructed, that it is incumbent

upon the defendant to prove to your satisfaction that

he had a license to engage in the sale of intoxicating

liquors; if you do not find that said defendant was

engaged in the sale of intoxicating liquors, so en-

gaged as later set out in these instructions, and that

the production of such license is a matter of defense,

but before you can find the defendant guilty of the

crime alleged in the information you must find be-

yond all reasonable doubt that a license could be

granted at Girdwood, in Kenai Precinct, of the Third

Division of the District of Alaska; and unless the

evidence, and the evidence alone, submitted to you

in this case, establishes the fact beyond all reasonable

doubt that Girdwood, in Kenai Precinct, in the Third

Division of the District of Alaska, is a place where

the law would permit the granting of a license to en-

gage in the sale of intoxicating liquor, you must ac-

quit the defendant."

To which refusal to give such requested instruc-

tion the defendant then and there duly excepted and

the exception was by the Court allowed.

(J) The Court erred in refusing to give the re-

quested instruction Number 4, of the defendant as

follows

:

**The jury are instructed that to constitute the

offense of engaging in the sale of intoxicating liquors



The United States of America. 19

without having obtained a license so to do as required

by law, there must be an intention to trafi&c in liquors

as a business, and also one or more actual transac-

tions in pursuance of that intention ; neither of these

elements is sufficient without the other and [16]

an occasional, disconnected sale of intoxicating

liquor by one pursuing a different occupation, does

not constitute an offense such as charged in this case,

and unless you shall find beyond all reasonable doubt

the defendant was actually engaged in the business

as above described and defined you should render a

verdict/ of not guilty.
'

'

To which refusal to give such requested instruc-

tion the defendant duly excepted and the exception

was <by the Court allowed.

(K) The Court erred in refusing to give the re-

quested instruction of defendant; Number 5 as fol-

lows :

*^The jury are instructed that a single, unlawful

sale, is not enough to constitute the offense charged

against the defendant, unless it is shown, beyond all

reasonable doubt to have been made in pursuance of

an intention to engage in, or to continue the business

of engaging in the sale of intoxicating liquor, or un-

less it be shown to be a part of an actual and continu-

ous business; and if the evidence fails to convince

you beyond a reasonable doubt that the defendant,

C. E. Booth, was actually engaged in the sale of in-

toxicating liquor as above stated, you should acquit

the defendant."

To which refusal to give such instruction the de-

fendant duly excepted and the exception was allowed.
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1.

The Court erred in refusing to give the requested

instruction of the defendant Number 6 as follows

:

*'The jury are instructed, that in this case the de-

fendant is charged with engaged in the sale of in-

toxicating liquors at retail, without having procured

a license so to do, and if the jury find that sales were

made by the defendant then you must be further

satisfied that the defendant had liquor on hand for

the purpose of selling it at retail. [17] The facts

proved must indicate that the defendant had pro-

cured the liquor with intent to retail it, or, having

it on hand, had formed the intent to retail it, and

had carried out the intent by one or more acts. If

the defendant had the liquor on hand for his own

use, and if he let the witnesses have it as a matter

of kindness, or from neighborly feeling, he cannot

be convicted, even if he took money from them for

the accommocation.

"

To which refusal to give such requested instruc-

tion the defendant duly excepted and the exception

was allowed.

(M) The Court erred in refusing to give the re-

quested instruction of the defendant Number 7 as

follows

:

^^The jury are instructed that the defendant is

charged in the information with engaging in the sale

of intoxicating liquor, at retail, without a license,

and before you can convict the defendant you must

be satisfied beyond all reasonable doubt that the de-

fendant in pursuance of a well formulated plan and

intention, did make sales of intoxicating liquor, and
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in considering the evidence as to whether or not such

sales were made in pursuance of an intention to en-

gage in the sales of liquor at retail, or to continue in

the business of engaging in the sale of intoxicating

liquor, you must also take into consideration all the

attendant facts and surrounding circumstances, the

manner in which such sales were made, the frequency

or infrequency of such sales, and whether such sales

were made with an intention to make a profit, or as

a matter of accommodation and neighborly feeling."

To which refusal to give such requested instruc-

tion the defendant duly excepted and the exception

was allowed.

L. V. EAY,
Attorney for Deferuiant. [18]

Receipt of a copy of above motion for new trial

after filing, admittm^ this 18th day of April, 1911.

J. LINDLEY GREEN,
Asst. TJ. S. Attomev.

*/

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third DiAdsion. Apr. 18, 1911. Ed
M. Lakin, Clerk. [19]

In the District Court for the District of Alaska, Divi-

sion Number Three,

#256.

UNITED STATES OP AMERICA
vs.

C. R. BOOTH,
Defendant.
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Motion in Arrest of Judgment.

Comes now C. E. Booth, defendant above named,

by his attorney, L. V. Ray, and moves and prays the

above-entitled court that no judgment be rendered

on the verdict of Guilty heretofore rendered and re-

turned into this court on the seventeenth day of

April, 1911, by the jury duly empanelled and sworn

in this case, for the following reason, to wit

:

That the facts stated in the information on file in

this case and upon which information the prosecu-

tion of this case has been had do not constitute a

crime under any of the laws of Alaska.

Dated at Seward, Alaska, April 18th, 1911.

C. E. BOOTH,
By L. V. EAY,

Attorney for Defendant.

Eeceipt of a copy of the above motion in arrest of

judgment after filing, admitted this 18th day of

April, 1911.

GEOEGE E. WALKEE,
United States Attorney.

By J. LINDLEY GEEEN,
Assistant United States Attorney.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Apr. 18, 1911. B
Ed M. Lakin, Clerk. [20]
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In the District Court for the Territory of Alaska,

Third Division.

No. 256.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

C. R. BOOTH,
Defendant.

Order Denjdng Motion for a New Trial and in Arrest

of Judgment.

Now, on this day, this matter coming on to be

heard upon the defendant's motion in arrest of judg-

ment and motion for new trial, J. Lindley Green,

Assistant United States District Attorney, appear-

ing on behalf of the Government, and L. V. Ray,

Esq., appearing on behalf of the defendant, and after

argument had and the Court being fully advised in

the premises, denies the motion in arrest of judg-

ment and motion for new trial and the defendant

is allowed until the 20th day of May, in which to file

his proposed bill of exceptions with the Court for

approval, to which order and ruling of the Court the

defendant by and thru his counsel excepts and ex-

ception is allowed.

The above and foregoing is a minute order found

at page 32, Journal S. 1, of the above-entitled court.

[21]
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In the District Court for the District of Alaska,

Third Division,

No. 256.

UNITED STATES OE AMERICA
vs.

C. R. BOOTH,
Defendant.

Order Granting Time to Settle Bill of Exceptions,

and Staying Execution.

WHEREAS, the defendant in the above-entitled

action is desirous of applying for a Writ of Error

from the Judgment rendered herein upon the verdict

of the jury empanelled in said cause finding the de-

fendant *^ Guilty" as charged in the information,

upon which the prosecution of the above case was

based, said Judgment being entered on the 21st day

of April, A. D. 1911.

AND WHEREAS, owing to the short space of

time intervening between this date, and the day of

the adjournment of this special term of the District

Court for the District of Alaska, Third Division,

held at Seward, in said Division, it will be impossible

for defendant to prepare, serve and file his proposed

Bill of Exceptions in said Cause, before the adjourn-

ment of said Term.

AND, WHEREAS, the Presiding Judge of this

Court, under orders from the Department of Jus-

tice, shortly proceeds to Juneau, Alaska, in the First

Division of the District of Alaska, there to hold

Court; and from said Juneau will proceed to Fair-

banks, upon official business, in the Fourth Division

of Alaska, and will not return to the Third Division
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of Alaska for some months.

NOW, THEiREPORE, on motion of L. V. Ray,

attorney for said defendant, the said defendant is

hereby given until the 20th day of May, 1911, to

forward to the Presiding Judge of this Court, at

Juneau, Alaska, his Bill [22] of Exceptions here-

in, for settlement.

WHEREAS, defendant has given due notice of his

intention to sue out and prosecute his Writ of Error

from the District Court for the District of Alaska,

Third Division, to the United States Circuit Court of

Appeals for the Ninth Circuit, and before said Writ

of Error can be issued upon application of defend-

ant, counsel for defendant desire a transcript of the

record and proceedings in this Court so that he may
make in justice to the defendant a full and com-

plete Assignment of Errors therein ; now, therefore,

IT IS ORDERED that defendant make and file

his undertaking with good and sufficient sureties

therein in the sum of Two Thousand Dollars, con-

ditioned upon the speedy and prompt prosecution

of his Writ of Error herein, conditioned upon the

appearance of the defendant for execution of sen-

tence in accordance with the terms of any further

order of this Court that may be made therein; and

conditioned ^Hhat the defendant shall appear and

answer the charge in whatever court the same may
be prosecuted, and shall at all times render himself

amenable to the orders and process of the court,"

and further conditioned upon the rendering of him-

self for execution of sentence at the Pederal Jail at

Valdez, Alaska, on the 10th day of July, A. D. 1911,
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in the event the Writ of Error to be sought for by

defendant has not been sued out and granted; and,

also conditioned upon the payment by defendant of

all costs that may accrue by reason of his said ap-

plication for Writ of Error, and that may accrue in

the prosecution of the same.

In the event said undertaking in said sum of Two
Thousand Dollars, with sureties thereon approved

by [2S] this court, or the Clerk hereof, condi-

tioned as above set forth,

IT IS ORDERED that Stay of Sentence be

granted up to and including said 10th day of July,

A. D. 1911, or until further order of this Court.

Done in open court this 21st day of April, A. D.

1911.

EDWARD E. CUSHMAN,
District Judge.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Apr. 21, 1911. Ed
M. Larkin, Clerk.

Entered Court Journal No. S. 1, page No. 46. [24]

[Orders Extending Time to Submit Bill of

Exceptions.]

SIGNAL CORPS, UNITED STATES ARMY.
TELEGRAM.

21

# 3 V. K. F. Col. 1. Extra.

Received at

Juneau, Alaska, May 15, 1911.

L. V. RAY,
Seward.

Time extended June tenth to submit here proposed
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bill of exceptions Booth case. I leave for Fairbanks

about June fifteenth.

CUSHMAN, Judge.

2:04 P.M.

[Endorsed] : Piled in the District Court, Terri-

tory of Alaska, Third Division. Jul. 26, 1911. Ed

M. Lakin, Clerk. By Thos. S. Scott, Deputy. [25]

SIGNAL CORPS—UNITED STATES AEMY.
TELEGRAM.

# 9 V. I. F. Coll. 1 Ex. $2.65.

Received art

Juneau, Alaska, June 7, 1911.

L. V. Ray,

Seward.

Time extended submit proposed bill exceptions

Fairbanks until July tenth.

CUSHMAN, Judge.

2 :21 P. M.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. July 26, 1911. Ed.

M. Lakin, Clerk. By Thos. S. Scott, Deputy. [26]

SIGNAL CORPS—UNITED STATES ARMY.
TELEGRAM.

# 10 V. Ro. F. 36 0. B.

Received at : Fairbanks, Alaska, July 14, 1911.

L. V. Ray,

Seward.

Today received your letter June thirteenth with

enclosed proposed bill exceptions July tenth date
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to which you were given signed statement evidence

prepared by Hamburger as your bill exceptions.

CUSHMAN, Judge.

2 :48 P. M.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. July 26, 1911. Ed
M. Lakin, Clerk. By Thos. S. Scott, Deputy. [27]

In the District Court for the Territory of Alaska,

Division Number Three.

No. 256.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

C. R. BOOTH,
Defendant.

Objections to Settlement and Allowance of Proposed

Bill of Exceptions.

The above-named plaintiff, United States of

America, hereby objects to the settlement and allow-

ance of the proposed bill of exceptions herein, this

day presented by and on behalf of the above-named

defendant, to the Honorable Edward E. Cushman,

Judge of the above-entitled court, sitting in the Dis-

trict Court for the Territory of Alaska, Fourth Di-

vision, at Fairbanks, Alaska, upon the following

grounds, and upon each thereof

:

First: That the said proposed bill of exceptions

does not conform, in any respect, to the require-

ments of the Code of Alaska, or to the laws of the
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United States, or to the rules of practice of this

Court, or of the Circuit Court of Appeals, for the

Ninth Circuit.

Second: That neither said proposed bill of excep-

tions, nor any copy thereof, has ever been served

upon the United States Attorney for the Third Di-

vision of the Territory of Alaska, representing the

above-named plaintiff, or upon anyone representing

the said plaintiff, as required by the rules and prac-

tice of the above-entitled court, and by law.

Third : That neither the transcript of the evidence

in said cause, as contained in said proposed bill of

exceptions, nor any copy thereof, has ever been

served upon the United States Attorney for the

Third Division of the [28] Territory of Alaska,

representing the above-named plaintiff, or upon any-

one representing the said plaintiff, as required by the

rules and practice of the above-entitled court and by

law.

Fourth: That the transcript of the proceedings

had at the trial of said cause, other than the evidence

in said cause, was never served upon the United

States Attorney for the Third Division of the Terri-

tory of Alaska, or upon anyone representing the

above-named plaintiff, as required by law and the

rules and practice of this Court.

Fifth: That heretofore a proposed bill of excep-

tions was served upon the United States Attorney

for the Third Division of the Territory of Alaska,

which said proposed bill of exceptions did not con-

tain any transcript of the evidence in said cause, or

any part thereof, or any exceptions taken or reserved
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by th€ defendant herein to the admission or rejec-

tion of any evidence in said cause and that said pro-

posed bill of exceptions which was heretofore served

upon the said United States Attorney for the Third

Division of the Territory of Alaska, did not contain

any of the matters and things or any transcript

thereof which are contained in the present proposed

bill of exceptions, the settlement and allowance of

which is at this time requested of the Court.

Dated at Fairbanks, Alaska, July 10th, 1911.

GEOEGE R. WALKER,
United States Attorney, Third Division, Territory

of Alaska.

By JOHN K. BROWN,
Assistant United States Attorney, Fourth Division,

Territory of Alaska.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Aug. 23, 1911. Ed
M. L'akin, Clerk. By Thos. S. Scott, Deputy. [29]

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Fourth Division. July 10, 1911. C.

C. Page, Clerk. By H. C. Green, Deputy. [30]
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In the District Court for the Territory of Alaska,

Fourth Division,

No. 468—Or.

No. 256—Third Division Cause.

UNITED STATES OF AMERIOA,
Plaintiff,

vs.

0. R. BOOTH,
Defendant.

Order Overruling Objections to Settling of Bill of

Exceptions.

Now, on this day, to wit, 5:00 o'clock P. M., this

matter came on for hearing upon the objections to

the settling of the Bill of Exceptions in this cause.

J. K. Brown, Assistant United States Attorney,

appearing for and on behalf of plaintiff, and there

being no appearance for the defendant after the

reading of said objections by said attorney for plain-

tiff, the Court overrules same, and signs order set-

tling Bill of Exceptions, to which ruling and order

of the Court plaintiff excepts, and exception is al-

lowed.

Done in open court at Fairbanks, Alaska, this 10th

day of July, 1911.

EDWARD E. CUSHMAN,
District Judge.

Entered in Court Journal No. 11, page 283, Fair-

banks, Alaska.
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United States of America,

Territory of Alaska,

Fourth Division,—^ss.

I, C. 0. Page, Clerk of the District Court, Terri-

tory of Alaska, Fourth Division, do hereby certify

that the foregoing is a full, true and correct copy

and the whole thereof, of the original hearing on

objections to settling Bill of Exceptions in No. 256-

Third Division Cause, and No. 468-Cr., in [31]

this court, entitled *' United States of America,

Plaintiff, vs. C. E. Booth, Defendant," as the same

appears of record in my office.

In witness whereof I have hereunto set my hand

and affixed the seal of said Court, at Fairbanks,

Alaska, this 10th day of July, 1911.

,[Seal] O. C. PAGE,
Clerk of the District Court, Fourth Division, Terri-

tory of Alaska.

By H. C. Green,

Deputy.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Aug. 23, 1911. Ed
M. Lakin, Clerk. By Thos. S. Scott, Deputy. [32]

In the District Court for the Territory of Alaska,

Third Division,

No. 266.

UNITED STATES OF AMERICA
vs.

C. R. BOOTH,
Defendant.
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Bill of Exceptions.

[Endorsed] : Filed in the District Court, Ter-

ritory of Alaska, 4tb Division. July 10, 1911.

C. C. Page, Clerk. By H. C. Green, Deputy.

Filed in the District Court, Territory of

Alaska, Third Division. Aug. 23, 1911. Ed M.

Lakin, Clerk. By Thos. S. Scott, Deputy.

BE IT REMEMBERED, THAT the above-en-

titled cause came on duly and regularly to be heard

on the 15th day of April, 1011, before the Honorable

EDWARD E. CUSHMAN, Judge of said Court,

and a Jury

:

The Government being represented by Hon. J.

LINDLEY GREEN, Assistant United States At-

torney :

The defendant being represented by L. V. RAY,
Esq.

An opening statement was made to the Jury on

behalf of the Government by Mr. Green

:

WHEREUPON THE FOLLOWING ADDI-
TIONAL PROCEEDINGS WERE HAD: [33]

Prior to proceeding to trial Mr. Ray, attorney for

the defendant, filed the following motion

:

(Title of Court and Cause.)

Motion to Set Aside, Quash and Vacate Information.

Comes now C. R. Booth, defendant above named,

by his attorney, L. V. Ray, and moves the above-en-

titled court to set aside, quash and vacate the in-

formation filed in the above-entitled case, for the
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following reasons, to wit:

1. That said information contravenes the Sixth

Amendment to the Constitution of the United States

in that said information fails to inform the defend-

ant of the nature and cause of the accusation against

him, and fails to show or name the witnesses upon

whose testimony said information is based.

2. That said information contravenes the provi-

sions of the Fourteenth Amendment of the Constitu-

tion of the United States in that said information

seeks to deprive the defendant of liberty and prop-

erty without due process of law.

3. That said information fails to set forth clearly

and distinctly in ordinary and concise language the

act or omission charged as a crime in such manner to

enable a person of common understanding to know
what is intended.

4. That said information fails to state the act

charged as a crime with such a degree of certainty

as to enable the Court to pronounce judgment, upon

conviction, according to the right of the case.

5. That said information is void in that said in-

formation attempts to set forth and charge as a

crime a mere conclusion of purported facts, and does

not set forth with particularity and sufficient cer-

tainty any act or thing charged to have been done by

the defendant.

6. That the facts stated in said information do

not constitute [35] a crime under an.y provisions

of the Alaska codes.

7. That said information as drawn and presented

in this case is without effect in law, without precedent
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in the practice of this Court, is wholly void, and

materially tends to affect the substantial rights of

the defendant upon the merits.

Dated at Seward, Alaska, April 10th, A. D. 1911.

(Signed) L. V. RAY,
Attorney for Defendant.

Service of the within motion to set aside, quash and

vacate by receipt of a copy thereof, admitted this

14th day of April, 1911.

(Signed) J. LINDLEY GREEN,
Assistant United States Attorney.

After argument the motion was by the Court

denied.

To which ruling of the Court counsel for defend-

ant then and there duly excepted and the exception

was by the Court allowed.

The jury having been called into the box and prior

to their examination

:

By 'Mr. RAY.—The defendant at this time objects

to proceeding to the examination of the jurors for

the reason that the information as filed in this case

contravenes the provisions of the Constitution in

that it does not give to the said defendant the names

of the accusers or witnesses to be brought to give evi-

dence upon the charge against him.

By the COURT.—The provisions regarding the

names of all witnesses who appear before the Grand

Jury being endorsed on the back of the indictment

seem to be confined to felonies, in that an indictment

by a Grand Jury is only necessary in case of a felony.

There is nothing in the record to show that the de-

fendant has made a demand for a list of the witnesses
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and I am [36] aware of no particular statute that

requires the prosecution to furnish the accused in a

misdemeanor case with the names of the witnesses.

After Argument.

By the COURT.—^^The defendant's accuser in this

case is the Assistant United States Attorney, the one

who signs the information. If the prosecution at-

tempted to furnish the defendant with a list of the

witnesses he would have been restricted to such wit-

nesses and I do not know of any such rule in a mis-

demeanor case. Your objection will be overruled.

To which ruling of the Court counsel for defendant

excepts; exception allowed. [37]

In the District Court for the Territory of Alaska^

Third Division.

No. 256.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

C. R. BOOTH,
•Defendant.

Trial.

Now, on this day, this cause came on regularly for

trial. United States being represented by J. Lindley

Green, Asst. U. S. Dist. Atty., the defendant being

present in person and being represented by his at-

torney, L. V. Ray, and both parties announcing their

readiness for trial, the following proceedings were

had, to wit :

,
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1. L. F. Shaw, 7. J. H. White,

2. W. Daykin, 8. Andrew Iverson,

3. D. W. Harvey, 9. Ed Crawford,

4. Chas. Christiansen, 10. T. P. Murphy,

5. C. Cooper. 11. Thos. Hambright,

6. H. P. Wybrant, 12. C. E. Burr,

were selected and sworn as jurors to try the issues

in this cause.

WHEREUPON, C. M. Nutter, J. O. Patten, Con-

rad Hories, Joseph Richard, Thos. G. Allison, Sam
Cooper, W. H. St. Clair, H. H. Hildreth, and Geo.

W. Estee were dulv sworn and testified as witnesses

on behalf of the plaintiff, which said testimony is

in words and figures as follows, to wit : [38]

[Testimony of C. M. Nutter, for the Government.]

C. M. NUTTER, a witness called and sworn in he-

half of the Government, testified as follows

:

Direct Examination.

(By Mr. GREEN.)

Q. Where do you reside?

A. I reside at Crow Creek.

Mr. RAY.—The defendant oibjects to the testi-

mony of this witness or any witness in this case being

submitted as proof of the matters charged in the so-

called information upon all the grounds and matters

and things set forth in the motion to quash, vacate

and set aside said information, all the matters and

things in said motion contained being now urged in

support of this motion and made a part of this mo-

tion; and further, that said alleged information does

not state on its face a description of the intoxicating
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(Testimony of C. M. Nutter.)

liquors alleged to have been sold on the 15th day

of February, 1910, that said information does not

state upon its face the quantity of intoxicating

liquors alleged to have been sold on the 15th day of

February, 1910; that it states a mere conclusion as

to intoxicating liquors and fails to state any kind or

further description; that it fails to state,the name of

the purchaser to whom such sale so alleged was made

on such day ; that it fails to show the price paid there-

for in money to the defendant or to any person act-

ing under his direction or control; that it fails to

state any matter or thing sufficient to inform the de-

fendant of the act he is charged with doing in viola-

tion of the law ; that it fails to state that said liquor

if sold was not sold for medicine, mechanical or scien-

tific uses ; that said information fails to identify any

particular act charged so as to enable the defendant

to meet such allegation in dispute of the proof [39]

of same; that said infoimation fails to show upon

its face that a license could be granted by this Court,

by the Congress of the United States or by any legis-

lative body or official of the Territory at the town of

Girdwood, where this alleged offense took place.

(The objection was by the Court overruled. To

which ruling of the Court counsel for defendant ex-

cepts—exception allowed.

Q. How far is that from Girdwood ?

A. Five miles.

Q. Are you acquainted with the defendant in this

case? A. Yes, sir.

Q. You know Mr. Booth? A. Yes, sir.
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(Testimony of C. M. Nutter.)

Q. Point him out.

(Witness does so.)

Q. Do you know whether or not Mr. Booth is run-

ning a roadhouse out at Girdwood? A. Yes, sir.

Q. Do you know whether or not Mr. Booth has pur-

chased liquors within the last year?

Mr. RAY.—We object to that as hearsay.

By the COURT.—It should be confined to a time

prior to the date of the indictment and prior to the

date alleged in the indictment, the loth day of Feb-

ruary, 1911.

Q. Do you know whether or not the defendant has

purchased any liquors within the last year and prior

to the 15th day of February, 1911 ?

Mr. RAY.—We object on the ground that it calls

for absolutely hearsay testimony, unless it is within

the absolute knowledge of this witness. [40]

By the COURT.—The witness will only state what

he knows of his own knowledge, not anything he has

heard.

A. Well, I couldn't—it is only just under that un-

derstanding that I have always understood that

Booth got liquors ; that is all.

Mr. RAY.—^We ask that the answer be stricken as

not responsive and second, it is not within the rule

laid down' by your Honor.

(Motion granted, answer stricken, and jury in-

structed to disregard same.)

Q. Mr. Nutter, have you ever seen any liquors at

Mr. Booth's roadhouse?

Mr. RAY.—We object.
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(Testimony of C. M. \Nutter.)

By the COURT.—Give the time.

Q. Within the last year and prior to the 15th day

of February, 1911.

Mr. RAT.—We object to the question unless it is

confined absolutely to the date charged in this in-

formation, the 15th day of February.

(Objection overruled—defendant excepts.)

A. Yes, sir.

Q. How much intoxicating liquor have you seen

there, such as whiskey and beer?

A. Well, where do you mean? Right in Booth's

warehouse ?

Q. And in his charge and control ?

By the COURT.—On his premises at this place,

wherever it is, Girdwood ?

A. Well, I saw at one time pro'bably twenty bar-

rels of beer and two barrels of whiskey.

Q. About what time was that?

A. That was—I was hauling beer out of the ware-

house at that [41] time; it was somewhere along

in December.

Q. Did you ever see any whiskey in the possession

of Booth except those two barrels you spoke of?

Mr. RAY.—^We object as leading and assuming a

state of facts not based on the testimony.

(Objection sustained.)

Q. Did you ever see any other whiskey in his pos-

session, within the last year and prior to the 15th of

February last?

Mr. RAY.—^We object—as to whether or not it is

in the possession of this defendant is a question of
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(Testimony of C. M. Nutter.)

fact for this jury to determine; it would be an ex-

pression of opinion unless other facts were adduced

to show the conclusion which this witness reaches.

By the COURT.—^You can show that on cross-ex-

amination, if there is any question about it being in

his possession. Objection overruled.

(Defendant excepts—exception allowed.)

Q. I asked you if you had ever seen any other

whiskey besides those two barrels of whiskey that

you referred to, at the time you saw the twenty bar-

rels of beer, as you say, in Mr. Booth's possession

prior to the 15th day of February last and within

the last year?

A. No, I don't think I have. I said twenty bar-

rels of beer—I didn't count them, but I just naturally

think it was somewhere around there.

Q. Did you ever see Mr. Booth sell any liquor at

his place?

Mr. RAT.—^We object as leading and calling for

an opinion of the witness on a matter that is to be

proven before the jury.

By the COURT.—Objection sustained; ask the

witness if he has seen any transaction there in con-

nection with liquor and [42] have him' describe it.

Q. Have you seen any transaction in Mr. Booth's

roadhouse in connection with liquor and if you have,

describe what you have seen ?

A. Well, I have seen them play cards there

—

Mr. RAY.—We object to the question unless the

time is put in.

Q. Prior to the 15th day of February, 1911, and
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within the last year.

Mr. EAY.—To save the rights of the defendant,

we desire to have it understood that the defendant ob-

jects to each and every portion of this testimony,

unless it is confined to the day alleged in this in-

formation, February 15, 1911.

By the COURT.—It is so understood, to save the

trouble of making objection each time. The Court

rules it does not have to be on the exact date, if it

is aibout that time or within the statute of limitations,

which would be two years, and before the return of

the indictment.

Mr. BAY.—And an exception is allowed to this

testimony and particularly with reference to that

line of testimony?

By the COURT.—Yes, sir.

(Last question read by reporter.)

A. Yes, I saw transactions.

Q. Just state to the jury what you have seen.

Mr. RAY.—^We object unless the time is stated.

Q. Within the time?

A. Yes, before the 15th of February.

Q. Go on and answer the question.

A. I saw themi playing cards there and drinks

served and Booth always paid for them himself; I

didn't see anybody else put up any money.

Q. Were they playing cards for the drinks ?

A. Yes, they were playing cards for the drinks

—

a solo game [43] or something like that.

Q. Did you ever see any drinks served there where

there was money changed hands, within the time
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specified in the previous question?

A. I don't think that I have; I couldn't say I

did.

Q. Did you ever purchase any ?

A. No, whenever I wanted a drink I generally went

and helped myself; the pitcher was always on the

table.

Q. Did you ever pay for it ?

A. Booth and I had a monthly account; I would

lump it at the end of the month.

Q. You would lump it and settle for it?

A. I would lump it; I had a grocery account and

would settle up at the end of the month.

Q. And about how much on the average each

month would that whiskey and beer amount to ?

Mr. RAY.—^We object, unless there is some spe-

cific sale drawn forth by the question.

By the COURT.—The objection will be sustained;

you may ask the witness whether he in any way di-

rectly or indirectly paid for the liquor that he helped

himself to and received and whether he received it

and took it with the knowledge of the defendant.

Q. Did you take the liquor with the knowledge of

the defendant? A. Yes.

Q. And did you ever, directly or indirectly, pay

for that liquor?

A. Well, as I say, at the end of the month—^we

never kept any track of it particularly.

Q. When you would lump the liquor as worth so

much and put it in? A. Yes, sir. [44]

Q. Do you know how much whiskey or beer Booth
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had in his possession at the time he was arrested?

A. That was the 15th day of February.

Q. On or before the l'5th of Fe'bruary ?

A. Well, I just understood that he was on the last

barrel ; that is all I know about it.

Q. Did you ever hear Mr. Booth say?

A. Yes, Booth said that was the last barrel and

Mr. Waldron said it was the last barrel.

Q. Did you ever hear Mr. Booth say as to whether

the twenty barrels of beer was all gone or not?

Mr. RAY.—We object as leading.

(Objection sustained.)

'Q. Did you ever hear Mr. Booth say anything

about his beer?

A. Yes, I heard Booth say that the beer ws all

gone.

Q. State when that was.

A. I couldn't state.

Q. Was it prior to the 15th day of February?

A. Yes, sir.

By the COUfET.—How many years ago ?

A. Last February.

Q. During what months was it ?

A. I think it was somewhere along early in Janu-

ary.

Q. 1911? A. Yes, sir.

Q. Do you know whether or not people are in the

custom of coming there to Booth's place and drink-

ing?

Mr. RAY.—We object, on the ground that this is

a charge of engaging in the sale of intoxicating
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liquor, not maintaining a liquor nuisance or being a

common seller or other statutory offense.

(Objection overruled on that ground—exception.)

[45]

A. Yes, I have seen quite a good many people

come there and have drinks.

Q. Did you see Booth serve drinks to them ?

A. Yes, I saw him serve them at times, and I saw

them go and help themselves.

Q. The whiskey they helped themselves to, where

did Booth keep that?

A. It was right on the table in the back room, in

a pitcher.

Q. Did he have glasses there and paraphenalia ?

A. Yes, there was glasses there.

Q. Did you ever see any people who came and

helped themselves to liquor there pay for it ?

A. No, I can't say I did.

Q. Did you ever notice particularly to see ?

A. I never was around there very much. I used

to come down and do some hauling from there ; was

only down there once in a while,—sometimes every

day, but I would only be there a little while.

Q. Do you know whether or not any whiskey came

to the end of the railroad during the summer for

Booth and came into the hands of Mr. Patton and

was turned over by Mr. Patton on the order of Mr.

Booth?

Mr. RAY.—We object as assuming a state of facts

not yet in evidence and not the best evidence.

(Objection sustained.)
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Q. Do you know whether or not on an order from

Mr. Booth Mr. Patton turned over a couple of bar-

rels, that is of your own personal knowledge?

(Objected to—sustained.)

Q. Do you know whether or not Mr. Booth ever

issued an order to Patton for liquor? [46]

Mr. BAY.—I desire to have the right to ask how

the information was obtained,—if he saw the order.

By the COURT.—If he answers that he knows

it was the defendant's order, you can cross-examine

him on how he knows.

A. I don't know anything about it, only hearsay.

Q. You don't know anything of your own personal

knowledge? A. No, sir.

Q. Can you give an idea of about how much liquor

you have seen drunk on the premises, by the drink ?

A. No, sir, I could not.

Q. Did you see a great many drinks served or a

few?

(Objected to as leading—sustained.)

Q. Could you state approximately the number

of different people you have seen drink liquor deliv-

ered to them there ?

Mr. RAY.—We object to that.

By the COURT.—^You understand all this time

you are testifying to is about the l'5th of last Feb-

ruary and within the last year?

A. Yes, prior to that,—I couldn't state anything

before that; I don't know.

Q. Fifty or 100 do you think?
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Mr. RAY.—We object to that. Objection over-

ruled.

A. No, I don't think so.

Q. State approximately as near as you can how

manv.

A. How many people I have seen have drinks

there?

Q. Yes. A. Why, I don't know that.

Q. A good many or a few?

A. I have seen quite a few have drinks there; I

didn't see them pay for it,—'I saw them having

drinks there; I couldn't say how many. [47]

Q. Did you ever see any liquor sold by the bottle

there or beer sold by the bottle?

Mr. RAY.—We object.

By the COURT.—^The witness will understand

a sale is where the money was paid or else it was

bought on credit and afterwards paid for. (Objec-

tion overruled—exception.)

A. What do you mean? The money changing

hands?

By the COURT.—^What was your answer ?

A. I have seen beer delivered by the bottle,—

I

don't know that I have ever seen any whiskey de-

livered by the bottle.

Mr. RAY.—We submit that does not answer the

Court's suggestion as to paying money.

Mr. GREElNE.—The presumption is that when
liquor is delivered it is paid for.

Mr. RAY.—^We object to that statement.

(Objection overruled—exception.)
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Q. Give the jury an idea how much you have paid

for liquor within the last year and prior to the 15th

day of February?

(Same objection—overruled—exception.)

Q. I mean whiskey and beer ?

A. I don't know, probably $20.

Cross-examination.

(By Mr. RAY.)

Q. Were you there on the l'5th day of February?

A. Is that the day Mr. Goshaw was over there ?

Q. I ouldn't tell you—it is the date alleged in this

information. A. I don't know.

Q. You don't know whether Mr. Greene was there

on the 15th day of February ?

A. I never saw Mr. Greene there.

Q. When was Mr. Goshaw there?

A. I can't remember the date. [48]

Q. Some time the latter part of February or in

March some time.

A. It was in March, I think.

Q. Since the 15th day of February?

A. Yes, 1 think it was; I am satisfied it was.

'Q. I presume you have seen numerous Govern-

ment officials over there at this roadhouse from time

to time last year and prior to February 15th ?

A. I never say anybody but Goshaw and the other

marshal, Whittlesey, that is about all I have seen.

Q. Booth is conducting this roadhouse ?

A. Yes, sir.

Q. This warehouse you spoke of, your company

has property stored there ?
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A. I had some stuff in there,—I had some min-

ing stuff and had a little hay in there and took it

out and put it into my own warehouse.

Q. Can you state whether or not other people

have property in the warehouse ?

A. Mr. St. Clair has got some stuff stored in

there ; that is all I know, some provisions and camp

equipment.

Q. Y6u don't mean to state to the jury that you

saw these twenty barrels of beer and whiskey in the

roadhouse of Mr. Booth?

A. It was in the warehouse.

(By the COURT.)
<5. You had some goods in this warehouse ?

A. I had a little hay in there and some mining

equipment and I moved it out.

Q. Whom did you make arrangements with when

you put it in there ?

A. Mr. Dawson made the arrangements; and it is

a big warehouse [49] and I think Mr.

has charge of it, the key of it, and I think anybody

that wanted to store some stuff in there got the key

and stored it in there ?

Q. Who did you see when you took it out ?

A. Didn't see anybody; Booth had the key and

I got the key and took the stuff out ; I knew what it

was.

(By Mr. GREENE.)
Q. You say Booth had the key to the warehouse?

A. Yes, sir.

Q. And Booth claimed to be the owner of the
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whiskey, did he not?

(Objected to—sustained.)

Q. Did you ever hear Booth say anything about

whether he owned the whiskey or not %

A. No, I don't know that I ever did.

Q. Do you know how the whiskey came to be in

Booth's possession? A. Yes.

Q. Just state.

A. Booth, I understand, sent by Dawson for it,

to bring it up there.

Q. Who is Dawson? A. My partner.

Q. Do you know how the liquor came to Booth?
A. It came with our freight.

Q. And it was delivered to Booth, was it?

A. Yes, sir.

Q. And came to C. R. Booth in care of Nutter &
Dawson? A. Yes, sir.

Q. So it cme in with your freight ?

A. Yes, sir. [50]

(By Mr. RAY.)

Q. You have been there at Girdwood for some
time.

A. I have been there,—I have been on that prop-
erty, I have had that property two years now.

Q. I will ask you whether or not it was generally

understood that there would be active construction
of the railroad near Girdwood last summer and in

the early spring?

Mr. GRBENE.-^We object to that. (Objection
sustained.)

Witness excused. [51]
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J. O. PATTON, called and sworn as a witness in

behalf of the Government, testified as follows

:

Direct Examination.

(By Mr. GREENE.)
Q. Where do you live ? A. Mile 71.

Q. Is that the end of the railroad track ?

A. Yes, sir.

Q. Do you have charge of the goods shipped over

the railroad from Seward to parties at the end of

the line and parties on further?

A. Yes, sir; I am railroad agent there.

Q. I will get you to state whether or not there was

any whiskey shipped to C. E. Booth in care of Nut-

ter & Dawson and came to you there at that place.

Mr. RAY.—^We object; we submit the bill of lad-

ing be produced.

Q. (By the COURT.) You are agent at this place

on the railroad? A. Yes, sir.

Q. Were there any barrels shipped out there to

C. R. Booth in care of Nutter & Dawson ?

A. Not shipped exactly just that way.

Q. Just how were they shipped?

A. To Booth & Company.

Q. In care of Nutter & Dawson ? A. Yes, sir.

Q. Do you know what those barrels contained?

A. I don't know that I could swear to it; I suppose

it is whiskey.

Q. Do you know whether or not the internal rev-

enue stamp was on and it was unbroken or not ?
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A. Yes, sir.

Q. And do you know what was marked on the

barrels? A. Yes, sir.

Q. State what it was. [52]

A. It was marked whiskey, but I don't know the

number of the stamp.

Q. But the stamp was there and unbroken?

A. Yes, sir.

Q. What became of that whiskey, of those bar-

rels of whiskey ?

A. I delivered them there at Kern Creek to a boat.

iQ. How did you come to deliver them to a boat?

A. On order of Booth.

Q. On order of Booth, of C. R. Booth?

A. Yes, sir.

(By the COURT.) Q. Whom were they marked

to? A. C. R. Booth & Company.

Q. Did you ever purchase any liquor of Booth ?

A. Yes, sir.

Q. Prior to the 15th day of February and within

the last year?

By the COURT.—I don't hold you down to the

15th day of February on sales ; sales about the 15th

day of February, even if it was after that time and

before filing your information, might be shown.

Q. Did you ever purchase any whiskey of Booth,

whiskey or beer, prior to the 15th day of February

last and within the last year? A. Yes, sir.

Q. State how much you purchased.

A. I don't know; not very much.

Q. Did you pay the money for it ? A. Yes, sir.
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Q. Did you ever see any other sales made ?

A. No, sir.

Q. Did you ever see him deliver whiskey to any-

one else, serve it to them, with a drink ?

A. I wouldn't swear to it. [53]

Q. Have you ever been around his place very

much? A. No, sir.

Q. How often have you been there ?

A. Once or twice a month.

Q. But when you went there, you bought whiskey

and paid for it ? A. Yes, sir.

Q. Did you ever buy any beer there? A. No.

Q. Did you ever send by anyone to buy liquor for

you?

(Objected to—sustained.)

Cross-examination.

(By Mr. RAY.)

<J. You say you are railroad agent at Kern Creek ?

A. Yes, sir.

Q. And while there, you became somewhat famil-

iar with the writing of C. R. Booth, did you ?

A. No, I am not.

Q. You simply received an order that was signed

C. R. Booth, brought to you by some person from a

boat? A. Yes, sir.

Q. And on this written order you gave up the

goods that had come in your care, by reason of your

oflSce as railroad agent? A. Yes, sir.

Q. And do you now remember the man to whom
you delivered the barrels?

A. No, sir, he was a stranger.
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Q. What launch did he come up by ^

A. It was a launch owned by Mr. Ames now.

Q. Did you know Mr. Ames one or two years ago

in that country? A. No.

Q. This is your first year there ?

A. Yes, sir. [54]

Q. You have been down to Glacier—^how far is

Glacier from 71? A. Pour miles.

Q. You have had liquor given to you, I presimie,

by Mr. Booth when you were down there, had a

drink with him? A. (No.

Q. You never drank on the premises? A. No.

Q. There is no United States Marshal that you

know of at Girdwood? A. No, sir.

Q. Or commissioner? A. No, sir.

(By the COiUET.)

Q. Girdwood, where is it with relation to the rail-

road?

A. It is four miles on the surveyed line from

Kern Creek.

Q. Is there a mail carried to Girdwood ?

A. Yes, three times a year.

Q. Is there any mail carried beyond there ?

A. Yes, it goes into the Susitna station.

Q;. Did you ever have any talk with Mr. Booth

about this liquor that you delivered on his order,

afterwards, ever mention it to him ?

A. No, sir; I had a talk with him before that,

though.

Q. What did he say before?

A. I told him I wouldn't deliver the whiskey un-
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til he paid his freight, and I held that whiskey there

some time and the freight was paid on the third of

August, but the whiskey was not taken away at the

time.

Q. Who paid the freight?

A. Well, there was three of them there, and be-

tween the three of them they paid, they scraped up

the money.

Q. Did Booth pay any part of it?

A. Yes, he paid part of it. [55]

(By Mr. RAY.)

Q. You say Booth paid part of the freight money ?

A. Yes, sir, I suppose he did; he didn't have all

the money and got a little money from another

party.

Q. Do you know where this transaction took

place ?

A. About three o'clock in the morning, on the 3d

of August.

Q. Where, I asked you? A. At Kern Cfeek.

Q. That is the time these people came up there ?

A. Yes, I remember it very well.

Q. And I suppose you gave receipts?

A. They signed a receipt.

Q. Do you know where that is? A. No, sir.

Q. Is it in the custody of the railroad as far as

you know?

A. As far as I know the stuff was billed from

here.

(By Mr. GREENE.)
Q. Do you know where the order is that you re-
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ceived and upon which you turned over this liquor?

A. No, sir, I do not; I never paid any attention;

the shipping bill was not signed like it should be,

Paid, but they paid me the money, and I thought

that was sufficient, any way.

Q. (By Mr. RAY.) How long was this liquor

kept up there ?

A. I think it was until October.

Witness excused. [56]

[Testimony of Conrad Horries, for the Grovemment.]

CONRAD HORRIES, called and sworn as a wit-

ness in behalf of the Government, testified as fol-

lows :

Direct Examination.

(By Mr. GREENE.)
Mr. RAY.—^^The defendant now asks the Govern-

ment to produce in connection with the testimony of

the witness last on the stand any receipt or order

signed by 0. R. Booth in connection with this liquor.

By the COURT.—Do you know what has become

of that order?

Mr. GREENE.—No, sir, I do not.

(Motion denied—defendant excepts.)

Q. Where do you reside ? A. Crow Creek.

Q. Are you acquainted with the defendant, Booth?

A. Yes, sir.

Q. How long have you known the defendant?

A. About nine years.

Q. How far is Crow Creek from Girdwood?

A. About 6 miles.
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Q. Do you know whether or not Girdwood is in the

Third Division of the Territory of Alaska.

A. Yes, I believe it is.

Q. How far is Girdwood from the end of the

Alaska Northern Railway, do you know, about?

A. Four miles, about.

Q. Does Booth live there at Girdwood?

A. Yes, sir.

Q. Does he conduct a business there?

A. Yes, sir.

Q. What business is he conducting?

A. Running the roadhouse.

Q. Do you know whether or not Booth ever sold

any intoxicating liquor, whiskey or beer, at his road-

house, prior to the 15th day of February, 1911, and

within the last year? [57] A. Yes, sir.

Q. Did you ever purchase any liquor there ?

A. Yes, sir.

Q. State to the jury about how much you have pur-

chased, as near as you can remember, approximately.

A. I couldn't tell the exact amount, how much.

Q. Did you buy it by the drink and bottle too?

A. Sometimes buy a bottle and sometimes buy a

drink.

Q. Did you pay him the money for it?

A. Sometimes I paid him right there and some-

times I paid him a few days after.

Q^. Did you make a custom of purchasing whis-

key and beer there by the drink or bottle, occasion-

ally, along for any length of time ?

(Objected to as leading—sustained.)
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Q. Just state over what space of time you have

been in the habit of purchasing liquor there.

(Same objection—sustained.)

Q. Have you been in the habit of purchasing liquor

there over any space of time %

(Same objection—sustained.)

Q. State whether or not you have purchased

liquor there.

By the COURT.—That has already been answered.

Q. About how much liquor do you think you have

purchased there I

A. I couldn't state the exact amount.

Q. Approximately'?

A. I couldn't say exactly, the exact amount.

Q. Fifteen or twenty dollars worth altogether?

A. Yes, sir.

Q. Less or more? Give an estimate as near as you

can of how [58] much money you have paid him

for liquor within the last year and prior to the 15th

day of February—you can do that.

A. Twenty or thirty dollars.

Q- Did you buy that all at one time or running-

over a long space of time?

A. Over a long space of time.

Q. During that time did you ever see other people

buy liquor there ? A. Yes, sir.

(Objected to as repetition—overruled—excep-

tion.)

Q: State as near as you can about the number of

different people you have seen purchase liquor there

during the time before the 15th of last February and
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within the last year?

A. The question is not very plain to me.

Q. How many different people have you seen pur-

chasing intoxicating liquor there before the 15th of

February and within the last year, of Booth, approx-

imately?

A. Quite a few, I couldn't say the exact amount.

Q. Did you ever see any of those people purchase

liquor of him at a number of different times during

that time?

(Objected to as leading—sustained.)

Q. How often have you seen any one of those per-

sons or any number of them purchase intoxicating

liquor?

A. Some people I saw several times; some people

I only saw once.

Q. Did you ever see any card games running

there? A. Yes, sir.

Q. Do you know how they played cards, whether

they played cards for money or for drinks? Just

state how they were playing cards.

(Objected to—overruled.) [59]

Q. Did you ever see them playing cards there?

A. Yes, sir.

Q. How would they play cards, for money or for

drinks or anything of that kind?

A. They played for drinks and played sometimes

for money.

Q. When they were playing for drinks, how was

it, would the man that would get stuck pay for the

drinks? A. Most generally.
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Q. Did you ever engage in any of those games?

A. Yes, sir.

Q. And have you ever paid for drinks when you

engaged in those games? A. Yes, sir.

<}. Have you seen many other people pay for the

drinks when they were engaged in those games?

A* Sevei*al times.

<5. Was it a common thing?

(Objected to as leading—^sustained.)

Q. Can you tell about how much is the most liquor

that you saw sold there in one day by Mr. Booth by

the drink or by the bottle?

(Objected to—overruled^—exception.)

Q. Can you state about how much was the most

liquor you ever saw sold by Booth in any one day by

the drink or bottle?

Mr. RAY.—^We object on the ground that it is

confusing and cannot be answered intelligently.

(Overruled.)

A. Sometimes I saw quite a bit and sometimes I

didn't see none.

Q. The greatest amount that you have ever seen?

A. The greatest amount I have seen, about 25 or

30 bottles of beer.

Q. 25 or 30 bottles sold in one day, is that what you

mean to say? A. Yes, sir. [60]

Q. Did you see drinks served there during that

time as well or did you not?

(Objected to—objection overruled—exception.)

Q. Did you or did you not see drinks served too as

well during that time when these bottles were sold?
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A. That is all that was done at that time.

Q. (By the COURT.) Do you mean that drinks

were served, were sold out of the bottles?

A. No, the bottles were sold to the people that

were there.

By the COURT.—Only bottles were sold?

A. Only bottles were sold.

Cross-examination.

(By Mr. RAY.)

Q. Did you ever pay for thirty bottles of beer

there in one day? A. I never did.

Q. Did you ever see anybody else pay for 30 bot-

tles of beer there in one day?

A. I never saw them paying for them.

Q. (By Mr. GREENE.) You have seen different

people buying until there were 30 or 40 bottles sold

there, didn't you? A. Yes, sir.

Q. Did you see the money paid?

A. No, the man told me so.

Q. That they bought liquor of Booth and paid him

for it? A. The man that bought the beer, yes.

Q. So you have been testifying partly about what

has been told you? A. I know the fact.

Q. Were you there Christmas Day?

A. Yes, sir.

Q. There was quite a bunch in the house, wasn't

there? A. Not so many.

Q. How many? [61]

A. All that was at Glacier Creek at that time,

about ten I believe.

Q. Now, you remained there four or five days
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around Christmas time?

A. I lived at Girdwood, that is my home.
Q. I mean in the roadhouse—is that your home,

the roadhouse ?

A. Well, I stopped sometimes at the roadhouse.

Q. I am talking about Christmas, 1910, you under-
stand? A. Yes, sir.

Q. At that time there were four or five barrels of
beer consumed by the Christmas party, of which
yourself, Nutter, Dawson and their families and sev-
eral other people were present?

A. Not at Christmas.

Q. When was that?

A. It was two different times; I can't remember
the date.

Q. Did you pay for any of that beer—did you pay
Booth money for that beer at that time?

A. I bought two bottles at that time; when they
drank 40 bottles of beer I bought two.

Q. Who drank the forty bottles of beer? It
wasn't all drank this time when you had this party
there and you consumed about 40i bottles of beer?
Was that about Christmas time, when Nutter and
Dawson and their families were there and another
fellow was over there from Glacier Cl^eek?

A. It was several different times, twice, I believe.

Q. Was one of the times Thanksgiving time?
A. I can't remember the exact date.

Q. Booth formerly ran a saloon over there, didn't
he and had a liecense? [62]

A. Yes, Booth & Co.
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Q. Now, you say you live right there in Glacier

f

A. Yes, sir.

Q. It was expected on or about July or August of

last year that the railroad would be actively con-

structing towards Glacier Creek, was it not"?

Q. The rumor was.

Q. And the road did not construct and this liquor

did not come through until October, did it"?

A. I couldn't state the date; I wasn't in town.

(By Mr. GREENE.)

Q. What date was it that these forty bottles were

sold, was it on that day that Mr. Ray referred to?

A. No, it wasn't that Christmas, I remember that.

Q. Have you seen a great many bottles sold

at other times and a great many drinks sold at

other times?

(Objected to—sustained.)

(By Mr. RAY.)

Q. In response to Judge Greene you spoke about

40 bottles,—now didn't you testify that it was 25 or

30 bottles you saw at one time sold and money paid

for to Booth, which was it, 25 or 30 or 40 or 50?

A. I testified to that.

Q. On one day?

A. On one day, two or three different occasions.

Q. That you actually saw the money paid to Booth

for this liquor? A. I never saw the money paid.

(By Mr. GREENE.)

Q. Did you ever see the money paid for part of

it? [63] A. Yes, sir.

Q. And you wasn't noticing particularly to see
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the payment of every bottle'? A. No.

Q. For a great portion of it, you saw the money

paid, did you not?

A. I didn't see it only when they paid for it; I

didn't see him paying for the 40 bottles at all, only

he told me he paid for it afterwards.

Q. Did Booth say anything about selling him the

40 bottles of whiskey—did you ever hear Booth say

he sold him the 40 bottles of whiskey ?

A. They drank it.

Q. Who was it ordered that beer?

A. Mr. Nutter and other people.

Q. And other people as well? A. Yes.

Q. And did you see any money change hands?

A. Yes, sir.

Q. Did you see any parties pay money to Mr.

Booth for any beer they ordered? A. Yes, sir.

Q. And the beer was ordered by Mr. Booth, you

saw that? A. Yes, sir.

(By the COURT.)

Q. You said in this gamibling that the parties that

lost paid for the liquor, did you not?

A. It was generally, if they played for the drinks,

they played sometimes for pastime.

Q. But when they played for the drinks, the party

that lost paid for them? A. Yes, sir.

Q. Who did he paycZ? A. To Booth.

(By Mr. RAY.)

Q. You have been there and helped yourself many

times to a bottle [64] of beer, went out and got

it? A. Only when Booth told me.
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Q. And you helped yourself to whiskey there?

A. I generally didn't drink no whiskey.

Q. You have had some talk with Mr. Goshaw,

have you about this case f A. Yes, sir.

Q. And with Mr. Greene? A. Yes, sir.

Q. Were you talking to Goshaw just before you

came on the witness-stand f A. No, sir.

Q. Have you been talking this noon recess to both

Greene and Goshaw?

A. No, sir, with Greene I was.

Q. Were you talking yesterday evening?

A. With Greene.

Witness excused. [65]

[Testimony of Joe Richards, for the Grovemment.]

JOE RICHARDS, called and sworn as a witness

in behalf of the Government, testified as follows:

Direct Examination.

(By Mr. GREENE.)

Q. Where do you reside? A. In Hope City.

Q. Do you know where Girdwood is?

A. Yes, sir.

Q. Whereabouts is it?

A. Across the arm from Hope, at Mile 75.

Q. The proposed railroad line? A. Yes, sir.

Q. How far from the end of the line now?

A. 4 miles.

Q. Are you acquainted with Booth, the defendant

in this case? A. Yes, sir.

Q. Do you know where he lives?

A. Yes, I know where he lives.

Q. State where it is.
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A. He lives in the building right there at Gird-

wood.

Q. Is Girdwood and Glacier Creek the same thing?

A. Yes, sir.

Q. Do you know what business Booth is engaged

in at Girdwood'?

A. Well, he is engaged in the roadhouse business

as far as I understand.

Q. You have been over there at Girdwood?

A. I have been there a few times.

Q. How long at a time?

A. 20 days—in the neighborhood of 20 days was

the longest.

Q. What time was that?

A. I went there last October.

Q. About what time?

A. Either the 28th or 2i9th, somewhere along there,

[66]

Q. And were you boarding with Booth during this

time? A. Yes, sir.

Q. When did you leave there?

A. I left there on the 18th of November, if I re-

member right.

Q. 1910? A. 1910.

Q. Did you ever buy any whiskey or beer of Booth

during the time you were boarding there ?

A. Yes, sir, I have bought beer of Booth.

Q. State as near as you can about how much dur-

ing that time you bought of Booth.

A. I don't exactly remember how much I bought;

I was working every day and when I came in, I
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would generally buy a drink for me and a fellow or

two that worked around there with me, helping me.

Q. Did you ever buy it by the bottle of him?

A. Yes.

Q. Were you in the habit of buying a drink every

evening when you came home, and the fellow work-

ing with you, every evening or occasionally?

A. Occasionally—mostly every evening, every day

or two, about.

Q. How often would you buy a bottle of whiskey

or beer—you said it was beer?

A. Beer; a bottle or two a day would be about

what I bought.

Q. Give an estimate of the quantity of beer you

bought while you were there?

A. On an average of a bottle a day I bought while

I was there.

Q. And you were there about how many days?

A. About twenty days.

Q. Did you ever see Booth sell to anybody else

while you were there, sell intoxicating liquor, beer or

whiskey? A. Yes, sir.

Q. State as near as you can about how many times

you have seen [67] him selling liquor to other

people?

A. I couldn't state how many times exactly; once

in a while; there would be people coming in there and

they would buy a drink of whiskey or beer, whatever

they wanted.

Q. And it was there for them ?

A. It was there for them when they wanted it.
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Q. Do you know where he kept his beer and

whiskey? A. Yes, in the kitchen.

,Q. How did he keep his whiskey?

A. He kept it in a little pitcher and yon could pour

it out in glasses.

Q. Was there glasses there? A. Yes, sir.

Q. Did you see people go there and drink?

A. Yes.

Q. And see people paying money for it ?

A. I see some people paying the money.

Q. And did you ever hear anybody tell him to

charge it; or anything of that kind? A. No.

Q. Did you ever see any card games played there

while you were there ?

(Objected to—overruled^-^xception.)

A. I see card games.

Q. Do you know whether or not they ever played

those games for the drinks, the men engaged in the

game? A. Yes, sir.

Q. How would they play it ? Would they play it

and the man losing would set up the drinks.

A. Yes, sir.

Q. Did you ever see any money pass when a man

wo order the drinks—did you ever see Booth

delive and money pass? [68]

A. Yes, I saw Booth deliver the drinks and money

pass.

Q. Who got the money?

A. Sometimes Mr. Waldron.

Q. Who was Mt-. Waldron?

A. He was the man working for Mr. Booth.
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Q. And sometimes to Booth? A. Yes.

Q. Was this frequently done of an evening while

you were there or simply occasionally?

A. I couldn't tell; I wasn't there many evenings;

after my day's work was done, a couple of times I

remember of I was in that game myself; I wasn't

rooming there.

Q. You didn't stay around there?

A. No, I had to take care of my horse.

Q. How much did you pay for those bottles of beer

you bought ? A. 50 cts. a bottle.

Cross-examination.

(By Mr. RAY.)

Q. I understand y^u to say at the time these games

were played you saw money paid by various people

to Booth, is that a fact? A. That is a fact.

Q. Who did you ever see pay ?

A. I paid him myself.

Q. When?
A. Right there in the game, I passed the money

over.

Q. Are you working for Hagen & Davis?

A. Yes, sir.

Q. And were at the time? A. Yes, sir.

Q. You were over there from Hope?

A. I was over there from Hope.

Q. Across the arm? A. Yes, sir.

Q. And staid there some twenty days?

A. Yes, sir. [69]

Q. Were you subpoenaed to appear befoi*e this

court? A. Yes, sir.
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Q. By Mr. Goshaw? A. Yes, sir.

•Q. At Sunrise?

A. He gave me the paper in Sunrise.

Q. Now had you any conversation with Greeme

or Goshaw or Mr. Whittlesey previous to that time?

A. No, sir.

Q. So that your first knowledge that you would be

required as a witness in this case was when you were

subpo^^aed by Mr. Goshaw at Sunrise ?

A. Yes, sir, that was my first knowledge.

Q. And you had talked to no one previous to that

with reference to the case ?

H^. Nobody, that I remember of.

Q. You were boarding at his place ?

A. Yes, sir.

Q. Now, this Mr. Waldron, he was also there?

A. He was also there, yes.

Q. Any other people there in the roadhouse?

A. Not any more than Booth and Waldron were

working around the roadhouse.

Q. Was Nutter there ? A. Yes.

Q. And his family was there?

A. I see Mrs. Nutter there once.

Q. Any other people there ?

A. I wasn't there in the day time to see whether

there was any people there.

Q. Give us the name of one man that you ever

saw pay Booth one cent of money on a card game ?

A. I gave the name of one man, I paid it myself.

Q. Who else?

A. I couldn't swear to cw/body else. [70]
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Q. You were only getting one bottle of beer a day ?

A. That was when I was working there.

Q. How long were you working during the 20

days? A. I was working every day.

Q. So that while you were there you got 20 bottles

of beer that you paid 50 cts. a bottle for?

A. That is as close as I can remember.

Q. When did you arrive in Seward ?

A. I arrived the 12th.

Q. On the 12th of April?

A. On the 12th of April.

Q. And you have had some conversation with Mr.

Greene I presume about this case?

A. I have seen Mr. Greene.

Ql And Mr. Goshaw?

A. I never seen Goshaw here ; this is the first time

I saw him.

Q. T thought you said you were subpoenaed by

him at Sunrise?

A. I thought you meant at Seward.

Q. You have not talked to Mr. Goshaw in Seward

about this case against Booth ? A. No, sir.

Q. What time did you arrive at Girdwood?

A. About the 28th or 29th of October.

Q. When did you leave ?

A. Well, I could tell closer if I had my time-book

here but I should judge it was the 18th or IQth of

November.

Q. Were you there on the 15th day of February,

1911 ? A. No, sir, I was not.

Q. And during this period that you were there.
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amy other Government officers out in that

di

A. Not a one.

Q. During this twenty days period, I mean? [71]

A. Not a one.

Q. Do you now recairthe name of any man that

paid money to Booth for liquor after any of the card

games ? A. No, sir ; I can 't recall their names.

Q. Did you ever go out and help yourself to the

whiskey that was in the kitchen in that pitcher?

A. I went out there and took drinks when Booth

said it was all right; anything like that.

Q. So that besides getting a bottle of beer, you also

got some drinks? A. Yes.

Q. Did you pay for those drinks?

A. No, not them that he was serving.

Q. Didyoupay for those drinks? A. No, sir.

Q. Did you see anybody pay for the drink at the

time you were drinking it?

A. Mr. Conrad paid for it.

Q. At the time you were drinking? A. Yes, sir.

Q. Who else ? A. Mr. Davis paid for drinks.

Q. What Davis? A. O. F. Davis.

Q. Of Hagen & Davis? A. Yes, sir.

<3'. Was he there at the same time?

A. He was there one time.

"Q:. Now Davis runs a saloon in Sunrise ?

A. Yes, sir.

Q. You boarded with Booth ?

A. I boarded with Booth.

Q. And I presume your bills were settled, that is,
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he didn't give you free board?

A. No, I don't think he did ; I was working for

—

Q. There were other people boarding there? [72]

A. There were other people boarding there.

Q. So that Booth was ostensibly running a road-

house ?

A. As far as I know, he was running a roadhouse.

.Q. And you were over there working for a saloon-

man? A. I was working for a saloonman.

Q. And there was a stock of liquor over there that

had formerly been used in running a saloon at Gird-

wood under a license? A. Yes.

^Q. And you got some of that liquor that was there

on hand when you and Davis were over there?

A. Yes, sir.

Q. But you now say to this jury that you paid for

it?

A. Well, I paid for what I called for myself ; that

is what I said.

Q. When you were giiving your direct testimony,

why didn't you state to the jury that you also got

drinks for nothing as well as that you paid for them ?

A. I wasn't asked to tell that.

Q. In any of your conversations with the Dis-

trict Attorney or with Mr. Greene did you state to

him that you got liquor there many times and did

not pay for it ? A. Yes, sir.

Q. Do you remember the name of any other man
that paid cash money to Booth at the time you got

a drink ? A. No, I don 't remember of any.

Witness excused. [73]
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RICHARDS, recalled.

(By Mr. GREENE.)
Q. What were you doing when you were over there

at Girdwood? A. Hauling ties.

Q. Who were you working for^

A. For Hagen & Davis.

Q. Do you know whether or not they had a con-

tract for hauling out ties or not ? A. Yes, sir.

(By Mr. RAY.)

Q. Davis was over there at the time ?

A. He was with me the first day or two, but he

left there ; he was just there a day or two.

Witness excused.

[Testimony of Tom G. Allison, far the Government.]

TOM G. ALLISON, called and sworn as a wit-

ness in behalf of the Government, testified as follows

:

Direct Examination.

(By Mr. GREENE.)
Q. Where do you reside ? A. Sunrise.

Q. Do you know where Girdwood is?

A. Yes, sir.

Q. Is Girdwood and Glacier Creek the same place?

A. Yes, sir.

Q, Did you ever live there at Glacier Creek? or

at Girdwood ? A. No.

Q. Were you ever over there working for any

length of time? A. I worked over there. [74]

Q. How long were you there ?

A. Last winter I was there twelve days and a half.

Q. Whereabouts did you board while you were

over there? A. Boarded with Mr. Booth.



The United States of America, 75

(Testimony of Tom G. Allison.)

Q. Did you ever purchase any whiskey or beer of

Booth while you were there, while you were boarding

with Mr. Booth f

A. Yes, sir, I bought one drink of whiskey there

from Booth ; I was supposed to buy that one drink.

Q. Did you pay for it? A. No, sir.

Q. Did you ever buy any beer there ?

A. No, sir, not as I know of.

Q. Did you ever see anyone else purchase whiskey

or beer there f A. Yes, sir.

,Q. How many times do you think?

A. I don't know exactly, two or three times.

Q. Did you ever see any money pass?

A. Yes, sir.

Q. Did you ever see them playing cards there?

A. Yes, sir.

Q. Do you know whether or not they ever played

cards there for the drinks, or not ?

A. Yes, sir, they played cards for the drinks.

Q. And did you ever see parties who got stuck in

the card game call for the drinks and when the drinks

were brought, pay for them?

(Objected to as leading—sustained.)

,Q. Did you ever see the drinks ordered at the card

game, ordered from Booth by parties in the card

game ?

(Same objection—sustained.)

Q. Did you ever see any drinks ordered there by

the parties in the card game? [75]

A. Yes, sir, I see drinks ordered.

Q. And who were they ordered from,—were they
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ordered from Booth—^who would they order the

drinks from—^I don't mean who it was ordered the

drinks but who would they order the drinks from?

A. Anybody that came handy.

Q. WJio would serve the drinks?

A. The drinks would be served.

Q. Who would serve them?

A. Anybody that would be around.

Q. Where would the drinks come from?

A. Out of the kitchen.

Q. And would the money be paid? Did you ever

see money pass in paying for the drinks—did you

see money pass—the parties ordering the drinks

pay money for the drinks? A. Not in the game.

Q. You are not sure of that ? A. No, sir.

Mr. RAY.—^We object to that. It is vague and

indefinite and uncertain ; no time laid.

By the COURT.—It can only be for the ten days

that the witness was there. Objection overruled.

(Defendant excepts.)

Q. Do you know where the Iqiuor was kept?

A. Not exactly, I do not.

Q. Were you ever in Booth's kitchen?

A. That is what you mean ?

Q. Yes. That is what I mean.

A. It was kept in the kitchen, on the table.

Q. And what kind of a receptacle was it in ?

A. In a pitcher.

Q. How was it they served the whiskey?

A. In glasses. [76]

Q. Did they bring the pitcher out with the glasses
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and pour it out on a tray?

(No answer.)

Q. Did you ever see Booth serve any of those

drinks? A. Yes, sir.

Q. Did you ever see any of these drinks paid for?

A. N'O, sir.

Q. Didn't you tell me when I spoke to you about

it and asked you what you knew, that you had seen

them pay the money for them,—this morning when

I was talking to you about it ?

Mr. RAY.—We object as cross-examination of

their own witness.

By the COURT.—Do you assure the Court that

you have been taken by surprise by the answer of

the witness?

Mr. GREENE.—I certainly have been taken by

surprise.

By the COURT.—You may cross-examine him.

The WITNESS.—I didn't see no whiskey, no

money pass, at the table in the card games.

Q. Didn't you tell me that at the card games, some-

times the party ordering the whiskey would pay the

money to Booth or the man that was working for

him? A. No.

Q. And didn't you tell me that sometimes they

would ask them to charge it and sometimes there

would be nothing said ? A. No, sir.

Q. Didn't you tell me that sometimes they would

ask him to charge it ? A. No, sir.

Q. Haven't you heard them ask Booth or Mr.

Booth's cook, whoever was waiting on the table or
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waiting on them, to charge it ? A. No, sir.

.

Q. What game did they play mostly ? [77]

A. They played solo and freeze-out.

Q. Have you been talking with Mr. Eay since you

have been talking with me I A. No, sir.

Q. Have you been talking to any of the boys?

A. I didn't understand—I told you this morning

about the money, where the money was paid; the

money was paid by the party that came into the

kitchen and bought the drinks, right at the table,

that is where the money was paid, there is where I

see money.

,Q. There is where the money was paid ?

A. Yes, sir; it wasn't in the card game.

Q. But you did see the money paid?

A. Yes, sir.

Q. Did you see liquors purchased at any other

time, either by the drink or by the bottle, while you

were there ? A. No, sir.

Q. Is that all the sales that you saw while you were

there—I believe you said you were there ten days ?

A. Twelve days and a half.

Q. Were you working for Booth at the time ?

A. I did a few odd jobs for him.

Q. And did he pay you wages for it?

^. No, sir.

Q. Who were you working for while you were over

there ? A. A. F. Davis.

Q. And Mr. Davis was paying your board?

A. Yes, sir.

Q. You didn't lodge there at that place, did you,

at Booth's? A. Yes, sir.
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Q. You would be there at nights'? A. Yes, sir.

Q. Was this solo game or those games for drinks

played just occasionally or almost every night % [78]

A. Every night, almost.

Q. And then the party that got stuck would go and

pay for the drinks, would they,—is that right?

A. No, sir.

Q. You are quite friendly to Mr. Booth?

A. Yes, sir.

Q. And you are very anxious to see him get out

of this trouble, are you not?

A. Well, it is immaterial to me.

Cross-examination.

(By Mr. RAY.)

Q. You were asked whether you ever talked to me
about this case—do you remember of ever speaking

to me in your life ? A. I never met you.

Q. Did you ever know who I was until you saw

me in the courtroom to-day?

A. I have heard your name.

Q. You were there working for Mr. Davis, who is

a partner of Hagen, the firm of Hagen & Davis ?

A. Yes, sir.

Q. Was Mr. Davis there any time you were there ?

A. Mr. Davis was working with me.

Q. During this period that you say you were there ?

A. Yes, sir.

Q,. When did you first talk to any of the Grovem-

ment officers about this—since you have been in

Seward? A. Yes, sir.

Q. You live at Sunrise? A. I live at Sunrise,
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Q. You were subpoenaed at Sunrise ?

A. Yes, sir.

Q. And the first talk you have had with them with

reference to this case has' been since you arrived at

Seward—did you [79] have any talk with Mr.

Goshaw here ? A. No, sir.

Q. So that you came here in response to a sub-

poena? A. Yes.

Q. And up to that time you had had no conversa-

tion of any kind or communication of any kind with

either the district attorney or the marshal about this

case? You hadn't talked with either the district at-

torney or the marshal previous to your coming on

your subpoena to come here, about this case ?

A. No.

(By Mr. GREENE.)
Q. You had a talk with me this morning—that is,

I asked you about the case and what the facts were ?

A. Yes, sir.

Q. And that is all the time I have ever talked to

you? A. Yes, sir.

Q. And is that all the time anyone has ever spoken

to you in regard to the case, either the marshal or

anyone, as to the merits of the case? I mean the

deputy marshal ; did Mr. Goshaw when he served the

subpoena on you ask you anything about the merits

of the case ? A. No.

Q. And the only talk you have had with any Gov-

ernment official in regard to the case was the few

minutes talk we had this morning? A. Yes, sir.

Witness excused. [80]
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SAM CAPPER, called and sworn as a witness in

behalf of the Government, testified as follows:

Direct Examination.

(By Mr. GREENE.)
Q. Where do you reside?

A. Over at Glacier; they call it Girdwood some-

times.

Q. Do you know Mr. Booth, the defendant ?

A. Yes, sir.

Q. The same place wher€ he lives ? A. Yes, sir.

Q. Is that the place where Booth runs his road-

house ? A. Yes, sir.

Q. You are acquainted with Booth?

A. Yes, sir.

Q. Have you been in his roadhouse very much
during the last winter?

A. I have been in there quite a good deal.

Q. Prior to the 15th of February and within the

last year have you been in there very much?

A. Up until along in the fall, before January, I

was not going very much, the last year, but from

about that time up to now.

Q. Prom January on, up to February 15th?

A. Yes and before January a while.

Q. Did you ever purchase any whiskey or beer of

Booth? A. Yes, sir.

Q. State to the jury how much you purchased.

A. I couldn't tell how much because I would buy

drinks sometimes and sometimes I would buy bottles,

different times.
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Q. Now understand I mean prior to February

15th.

A. I don't think I ever bought two bottles of whis-

key of Booth, in a bottle.

Q. And about how many drinks of whiskey do you

think you bought of Booth by the drink? [81]

A. That is hard to tell; I couldn't tell.

Q. Make an estimate as near as you can.

A. That is pretty hard for me to make an estimate.

Q. 50 or 100 or 25?

A. I guess I have bought 25 all right ; I might have

bought more ; it is hard to say.

Q. Paid the money for those?

A. I paid the money for everything I bought.

Q. Did you ever buy any beer there ?

A. Yes, sir.

Q. State to the jury about how much beer you have

bought there.

A. Well, I can state how many bottles I bought

there ; one time I bought 5 bottles and one time half

a dozen, by the bottle and took it home with me.

Q. Did you ever buy beer there by the drink ?

A. Yes, sir.

Q. And pay the money for it ? A. Yes, sir.

Q. About how many drinks of beer do you think

you ever bought there?

A. That would be the same as with the whiskey ; I

couldn't tell.

Q. What did you pay a bottle for that 11 bottles

of beer that you purchased there?

A. I paid 50 cts. a bottle.
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Q. And what did you pay a bottle for the two

bottles of whiskey you bought there?

A. One of them was $1.50 and the other—at the

time I got the other one I got 5 bottles of beer and

the bottle of whiskey at the same time and it was

half a dollar less than it should have been with the

whiskey at $1.50 and the beer at 50 cts. apiece. [82J

Q. You made half a dollar in buying by wholesale ?

A. Yes, that is just what I paid.

Q. Did you ever see anyone else purchase liquor

there ?

A. By the drink I have; I don't think I have ever

other ways, not that I can say.

Q. About how many drinks did you think you have

seen bought, that is, prior to February 15th and

within the last year ?

A. I couldn't pretend to say how many drinks I

see people buy, because it would be different times

;

sometimes there would be three or four of us in there

and one would buy a drink and then the other would

and it is pretty hard for me to make an estimate of

them.

Q. Sometimes there would be three or four of you

in there treating, the same as in a saloon?

A. Yes, sir.

Q. How often did such things as that happen?

A. Sometimes it would happen as often as once

a week and sometimes maybe every other day and

sometimes maybe not for two weeks, that is, to my
knowledge.

Q. Were you ever there at his roadhouse in the
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evening? A. Yes.

Q. Bid you ever see any card games going ?

A. Yes.

Q. Did you ever see them play cards for the

drinks ? A. Yes, sir.

Q. And did you ever see the drinks ordered?

A. Oh, yes.

Q. And who would they order the drinks of?

A. Generally of Mr. Booth or Joe Waldron and if

they were busy, some fellow that wasn't playing

would go and get them.

Q. Bid you ever see the money pass for those

drinks when they were ordered that way? [83]

A. When we were playing for the drinks I have.

Cross-examination.

(By Mr. RAY.)

Q. I wish you would give the jury the date and

time you paid Booth $1.50 for the bottle of whiskey.

A. I couldn't give that.

Q. I wish you would give the jury the date of any

time that you paid Booth money for liquor.

A. I couldn't give that; it was during this winter,

and I wasn't expecting anjrthing like that coming up

and I didn't keep track of it.

Q. Were you there on February 15th at Girdwood?

A. Yes, I must have been, I have been there all

winter.

Q. You didn't see Mr. Greene there that day?

A. I don't recollect; I might have seen him there,

but I don't recollect it.

Q. You say you have seen many parties—how long
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have you been there ?

A. I have been in Glacier about five years, a little

over I think.

Q. And you know Booth pretty well?

A. No more than that he ran the roadhouse and I

have beeti there a good deal and know him for five

years.

Q. And I suppose you have sometimes had the

pleasure of being treated by Booth? A. Yes, sir.

Q. And you have sometimes helped yourself to a

drink out of this pitcher on the kitchen table ?

A. I don't think I ever did until after the mar-

shal was there, the night the marshal was there.

Q. What marshal do you mean? [84]

A. The marshal that came after Booth.

Q. Do you remember when that was?

A. I don't recollect the day even.

Q. Was it sometime in March, do you think?

A. Yes, it was in March.

Q. So you were there that day, or night, that the

marshal came. A. I was there that evening, yes.

Q. And did you see Booth go away with the mar-

shal ? A. Yes, sir.

Q. How did he go?

A. He went with a sled, dog team.

Q. Now, will you please tell this jury what you

know with reference to the payment of money by

yourself to Mr. Booth, giving the date of such pay-

ment?

A. I told you a minute ago I couldn't recollect

the dates, not expecting anything like this to come up.
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Q. You just arrived here to-day? A. Yes.

Q. Have you had any talk with Mr. Goshaw during

the time you were out there ?

A. No, only just as he subpoenaed me.

Q. At that time? A. That is all.

Q. At the time he was there ?

A. Yes, when he subpoenaed me; that is all the

talk I had.

Q. And he simply gave you your subpoena and you

said that you would come and say that Booth had

sold you liquor and you had paid him money for it?

A. Yes, sir.

Q. At the time you had this conversation with

Goshaw, where were you?

A. We were up to Mr. Nutter's, in his yard.

Q. This did not take place in the kitchen, this con-

versation you have related? [85]

A. No, sir; in his yard, in Nutter's yard.

Q. I will ask you if you were there at the time

Goshaw arrived at Mr. Booth's?

A. No, sir, I was not; I was up at Mr. Nutter's

and he came up there with the subpoena for Nutter

and me.

Q. You -have been there off and on during this

period which you have stated? A. Yes, sir.

Q. Is it or is it not a fact that many times during

the winter men coming in on the trail cold and stiff

have been given liquor by Booth? Have you known

such instances, of Booth giving liquor to men coming

in there on the trail?

A. I don't know whether he gave, it or got paid
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for it ; I have known him to ask a man if he would

have a drink.

Q. Did you ever get any liquor there without pay-

ing for it?

A. Yes, sir, I mean drinks; I have had drinks

there without paying for it.

Q. You are not unfriendly to Booth ?

A. No, sir.

Q. There is no particular veson why you should

be? A. Not that I have ever seen.

Q. You can't yet give this jury, by stopping and

thinking over it, any prticular date?

A. Not the dates; no.

Q. Can you state to this jury now about the amount

of money you paid to Booth during this perior?

A. No, I could not.

Q. Booth's business out there was running this'

roadhouse? A. Running the roadhouse; yes.

Q. Bo you know whether or not he is interested in

that quartz proposition out there with Conrad Hor-

ries?

A. Only hearsay, that is all I know about it. [86]

Q. He has other business besides the roadhouse,

do you know that, of your own knowledge ?

A. Not to my knowledge.

Q. (By Mr. aREENE.) That is simply a matter

of opinion as to whether or not the fact that he sold

whiskey as you have seen him selling it was engag-

ing in the sale of w^hiskey or not—that is a question

you don't know anything about, but you have seen
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those transactions?

A. I don't understand the question.

Witness excused.

[Testimony of W. H. St. Clair, for the Grovemment.]

W. H. ST. CLAIR, called and sworn as a witness

in behalf of the Government, testified as follows:

Direct Examination.

(By Mr. GREENE.)
Q. Were you living around Girdwood or Glacier

Creek during the last summer and up to last fall,

1910? A. Tes, sir.

Q. Were you acquainted with Mr. Booth?

A. Tes, sir.

Q. Were you ever in his place of business ?

A. Tes.

Q. Did you ever purchase any whiskey of Booth ?

A. No.

Q. Did you ever purchase any beer of Booth?

A. Tes, sir.

Q. About how much did you ever purchase?

A. I don't know; I don't just remember, probablv

a dozen bottles or so.

Q. All at one time or different times?

A. No, not at one time.

Q. What did you pay for it ? A. 50 cts. a bottle.

Q. Did you ever see any other person purchase?

[87]

A. Well, no, I don't know that I ever saw anyone.

Q. Did you ever see him serving out beer or whis-

key to other parties? A. Tes.
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Q. You didn't pay particular attention to see

whether they paid or not ? A. No, sir.

Q. Did you ever see any money paid ?

A. No, I don't know that I ever see anyone pay

except myself.

Q. That was during what months of 1910?

A. Probably in June, July and August; three or

four months.

Cross-examination.

(By Mr. RAT.)

Q. Do you mean June, July and August of 1910 or

1909? A. Last year, 1910.

Q. Were you out there last summer? A. Yes.

Q. You were out there at Glacier the winter

before ?

A. No, I was at Bird Creek the winter before.

Q. You have known Booth for some time ?

A. Yes, for two years.

Q. Since you have been working out there in that

vicinity? A. Yes, sir.

Q. Do you know whether or not Booth has any in-

terests out there, aside from the roadhouse, a quartz

proposition with Horries ?

A. No, I don't know it, but I understand he has

some locations out there.

Q. You said you paid 50 cts. a bottle ?

A. Yes, sir.

Q. (By Mr. GREENE.) What were those—quart

bottles or pint bottles ? A. Quarts.

Witness excused. [88]
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[Testimony of W. W. Hildreth, for the Government.]

W. W. HILBBETH, called and sworn as a wit-

ness in behalf of the Government, testified as follows

:

Direct Examination.

(By Mr. GREENE.)
Q. Are you acquainted with Booth?

A. Yes, sir.

Q. Do you know where he lives out at Girdwoood?

A. I do.

Q. Were you there during the month of June at

the time that Mr. Estee, the internal revenue collec-

tor, was there ? A. Yes, sir.

Q. Do you know whether or not Mr. Booth pro-

cured an internal revenue license to sell liquor at

retail for the ensuing year at the time mentioned, the

first of July? This was last June—the internal

revenue license was to commence from the first of

July, 1910 to run for one year?

Mr. RAY.—We object to the question on the

ground that the license, if issued, the receipt or li-

cense, is the best evidence and it is incumbent upon

the Government in endeavoring to produce proof of

this character, to produce in this court the thing

itself.

(Overruled—exception.

)

Q. Do you know whether or not he applied for and

procured a license of Mr. Estee at that time.

(Same objection—sustained.)

Q. Do you know whether or not Mr. Booth applied

to Mr. Estee for a license at that time, for an internal
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revenue license at that time ?

(Same objection—overruled—exception.)

A. I think so.

Q. Do you know whether or not that license was

granted? A. No, sir. [89]

Q. Did you ever have any talk with Mr. Booth in

regard to it? A. Yes, sir.

Q. What did Booth tell you?

Mr. RAY.—'We object to any conversation be-

tween this witness and Mr. Booth about this matter

as being outside the record; the records of the in-

ternal revenue office in the proper form should be

introduced, in proper form to prove these things, a

vital point.

By the COURT.—The objection will be overruled,

but fix the time of the conversation.

(Defendant excepts.)

Q. That was during the month of June while Mr.

Estee, the internal revenue collector was out there

at Girdwood? A. Yes, sir; I did.

Q. Did he tell you that he had the license ?

(Objected to as leading—sustained.)

q. What did Booth tell you?

(Objected to—overruled—exception.)

A. He said he was going to apply for an internal

revenue license.

Q. Did you ever have any talk with Booth after-

wards? A. Yes, sir.

Q. Did Booth at that time tell you whether he had

received the internal revenue license or not?

(Objected to as leading—sustained.)
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Q. What did Booth tell you then!

Mr. BAY.—We object, as stating no time.

(Objection overruled—exception.)

A. He told me he had applied for a license.

By the COURT.—For an internal revenue license ?

[90]

A. For an internal revenue license—that is my
recollection of the matter.

Cross-examination.

(By Mr. EAY.)
Mf. RAY.—^We move the testimonv of this mt-

ness be stricken with reference to an internal revenue

license on the ground that the witness states or does

not state as a positive fact, he simply states from

recollection—^that is hearsay and not the best evi-

dence.

By the COURT.—Did you understand from any-

thing he said whether it was an internal revenue

license to sell snuff or intoxicating liquor ?

A. Intoxicating liquor.

(Motion denied—exception.)

Q. When did this conversation take place between

you and Booth that you have now related?

A. I think some time during the month of June,

last year.

Q. Can you fix the date ? A. No, I could not.

Q. At what place was it ?

A. It was at Girdwood.

Q. In any particular building?

A. It was in the building of Mr. Booth.

Q. Is there any particular reason that you should
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recall the conversation at this time % A. Yes, sir.

Q. The fact that the conversation occurred has

been called to your attention in some manner?

A. Yes.

Q. Can you now state the exact language to this

jury that Booth used in the conversation and your

language to him? [91]

A. No, I don't know that I could.

(By Mr. GREENE.)
Q. I will get you to state whether or not Mr. Estee,

the internal revenue collector, was not there at that

time. A. Yes, sir.

Q. To see Booth about taking out a license ?

A. Yes, sir.

(Answer stricken.)

Q. Do you know whether Mr. Estee was out there

at that time ? A. Yes, I know he was there.

Q. Do you know what business he was there on?

A. Yes.

Q. What was his business there ?

A. He informed me that he was going over there

—

Mr. RAY.—^We object to that as hearsay.

Q. Did he inform you in presence of Mr. Booth?

A. No, sir.

Q. But he did inform you what business he was

there for?

A. I don't know that Mr. Estee told me what he

was going there for.

Q. The fact that Mr. Estee was there, was that one

of the thing that impressed this matter on your mind

so you remembered it?
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A. Yes, sir, that was one of the things.

Witness excused. [92]

[Testimony of George W. Estee, for the

Grovemment.]

GEOEGE W. ESTEE, called and sworn as a wit-

ness in behalf of the Government, testified as fol-

lows:

Direct Examination.

(By Mr. GREENE.)
Q. Where do you live ?

A. Dillingham, Washington.

Q. What is your business?

A. I am the United States deputy collector of in-

ternal revenue.

Q. Does that include collector of internal revenue

licenses for the sale of intoxicating liquor, at whole-

sale, retail, etc. ?

A. Yes, it is part of our duties to see that is paid.

Q. I will get you to state whether or not you were

here in Seward during the month of June, last year.

A. Yes, sir.

Q. Were you down at the dock during the time

you were here? A. Yes, sir.

Q. Just state to the Court what you saw while you

were there. A. I saw two barrels of whiskey

—

'Q. And the circumstances surrounding your see-

ing them.

A. I happened to drop in there ; I think I was there

waiting for a boat and entered the place there and

came across these two barrels and naturally in my
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business I observed what they were and took nota-

tions for future investigation.

Q. Can you state what those notations were ?

A. I took the notation as to the revenue stamps

and the fact that it was in good condition and the

number of the revenue stamp and the inspection

marks of the Government are put on all distilled

spirits.

Q. What was the contents of those barrels?

A. Blended whiskey, if I remember correctly.

[93]

Q. Do you know who that whiskey was billed to?

A. There was a tag on it addressed to C. R. Booth,

in Care of Nutter & Dawson.

Q. Then what did you do?

A. I didn't do anything more at that time as I

remember.

Q. Did you afterwards go out to Girdwood?

A. Y;es, I was there on the 22d day of June, 1910.

Q. Was Mr. Hildreth there at that time ?

A. Yes, sir.

Q. Did you see Booth there at that time ?

A. Yes, sir.

Q. Was Mr. Hildreth there when you got there or

did he come after you arrived?

A. He was there when I got there.

Q. What was your object in going out to Booth's

place ?

A. I went out to investigate as elsewhere, as to the

sale of liquor and to ascertain whether there was any

special taxes due the Government.
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Q. And what did you find out when you got out

there, did you make any search of the premises?

A. Yes, sir.

Q. And what did you find there on the premises

when you made the search ?

A. I must decline to answer that question for the

reason that the commissioner of internal revenue

prescribes certain regulations, to the effect that an

officer of the internal revenue service cannot testify

as to facts coming to him within his official capacity,

while acting solely within such official capacity, or as

contained in the official records.

(By the COURT.)

Q. You have had no special instructions in this

case? [94] A. Yes, sir.

Q. State what that is.

A. I have a letter from the Commissioner.

Q. To the same effect?

A. To the same effect, that I could not testify as

to facts coming within my knowledge.

(By Mr. GREENE.)

Q. Have you that letter? A. Yes, sir.

Q. Please show it to the Court.

(Witness does so.)

By the COURT.—You ask that the witness be com-

pelled to answer?

Mr. GREENE.—I take the position that this Court

in this case has the same dignity as if an internal

revenue case was being tried; there would be no ques-

tion about his duty to answer if Booth was being

tried for the crime of selling liquor with an internal
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revenue license at retail and the reason why they are

privileged in the States is that if they were not priv-

ileged in the States it would take up all their time

becoming witnesses in the State courts and that rea-

son would not apply here and the State court could

not compel a Government official to give up facts

procured in his official capacity as a Government

officer, but here it is within the District Court of the

United States while there it is in the State court.

By the COUET.—You have no authorities?

Mr. GREENE.—I have no authorities.

By the COURT.—The witness need not answer.

The object of the law is that the Government protects

its own revenue, the internal revenue is used solely

for purposes of the United States Government.

This is a license for the benefit of the Territory of

Alaska itself and no part of it [95] goes to the

benefit of the general Government. The general

Government, in order to protect its revenue at all

hazards, has made this regulation as to their inspec-

tors—that their knowledge is peculiarly that of the

United States itself and they will not be made police

officers for the States or territories.

Q. Do you know whether or not Mr. Booth applied

for an internal revenue license ?

Mr. RAY.—We object to the question.

By the COURT.—Objection overruled—that is the

witness' privilege and not the defendant's.

(Defendant excepts.)

A. I must decline to answer the question for the

reason stated before, that I am precluded from giv-
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ing information that is contained in the official rec-

ords.

By the COURT.—The witness' objection will be

sustained.

Q. Do you know whether or not the revenue license

was issued ?

A. I cannot answer the question for the same rea-

sons.

Q. You can answer that you do or do not know ?

By the COURT.—You have no knowledge of it

except as gained officially I

A. No.

Witness excused.

Government rests. [96]

WHEREUPON, the further trial of this cause is

continued until the hour of ten o'clock A. M., Mon-

day, April 17th, 1911, and the jury instructed 'by the

Court as to their duty during the pendency of this

cause, and said jury is excused until said hour and

date. [97]

April 17, 1911—Morning Session.

Mr. RAY.—I desire to submit to your Honor the

following motion for an instructed verdict of Not

Guilty.

Mr. Ray reads the motion, which is in writing, and

filed with the Clerk of this Court.

The motion was by the Court denied—defendant

excepts.

Mr. RAY.—I have determined, and I think I have

determined wisely, that we will rest upon the record

as made and introduce no evidence.
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Whereupon arguments were made by the respec-

tive attorneys, after which the Court delivered the

following instructions

:

[Instructions.]

By the COURT.—Gentlemen of the Jury : The in-

formation in this case reads as follows

:

(Reads information.)

The burden of proving the material allegations of

this information rests on the Government in this case

and unless they have established all the material

allegations of this information to your satisfaction,

beyond a reasonable doubt, you should acquit the de-

fendant.

The statute under which the information is drawn

and the prosecution conducted provides that anyone

engaging in the sale of intoxicating liquors, as speci-

fied in this Act, in the District of Alaska, who is re-

quired by it to have a license as herein specified, with-

out first having obtained a license to do so as herein

provided, or any person who shall engge in such

[98] sale in any portion of the District where the

sale thereof is prohibited, upon conviction thereof

shall be fined not less than one hundred dollars nor

more than two thousand dollars, or be imprisoned for

not less than one month nor more than one year, etc.

There is no place in the Territory of Alaska where

a man can engage in the retail sale of intoxicating

liquors without having a license from the District

Court.

It is not necessary that the prosecution prove that

this offense was committed on the exact day named

in the information
;
proof of engaging in the sale of
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intoxicating liquor about that time, within two years

before the filing o this information, would be suffi-

cient.

The place where the crime is alleged to have taken

place is a material allegation of the information.

Something has been said about the selling of in-

toxicating liquor at retail. The law reads: '* Every

person who sells or offers for sale foreign or domes-

tic distilled spirits or wines, in less quantities than

five wine gallons at the same time, shall be regarded

as a retail dealer in liquors."

The law further provides that a retail or barroom

license shall be required for every hotel, tavern, boat,

barroom, or other place, in which intoxicating liquors

are sold at retail. That every p/ce where distilled,

malt, or fermented wines, liquors, or cordials, are

sold in quantities as prescribed for retail dealers, by

the section of the law I have just read to you, to be

drunk upon the premises, shall be regarded as a bar-

room; and the possession of malt, distilled, fer-

mented, or any other [99] intoxicating liquors,

with the means and appliances for carrying on the

business of dispensing the same to be drunk where

sold shall be prima fade evidence of a barroom

within the meaning of this Act.

A good deal has been said by the attorneys on both

sides in this case regarding the meaning of the lan-

guage of this law—anyone engaging in the sale of in-

toxicating liquors at retail. Of course your own

knowledge will inform you of the fact that whiskey

and beer are intoxicating liquors.

The Court has defined to you in what quantities it
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would have to be sold to constitute selling at retail.

Now, the language of the statute *^ engaged in the

sale"—the language in this and all other statutes is

presumed to be used in its ordinary meaning, its

usual meaning. A single, disconnected or accidental

sale or a sale made in an emergency, without any

previous plan or intention or design on the part of

the man making it, would not be engaging in the

sale. To engage in the sale of intoxicating liquor

or anything else contemplates an intention formed

beforehand, something partaking of systematic and

regular course of conduct.

A good deal has been said by defendant's counsel

regarding men going and helping themselves to

liquor and paying for it afterwards not constituting

a sale. If the defendant left liquor that he had for

his own use in a place where it was accessible and

went off about his business, not intending that it

should be partaken of by his guests and afterwards

paid for, and they help themselves and did pay for it

afterwards, it would be a sale because they ^ad for

it, but it would not be engaging in the sale; but if

the defendant regularly, customarily, left liquor

where his guests could obtain access to it, with the

intention that they should obtain it and pay for it

after they got it and they did pay for it afterwards,

that would be just as much so as if a hotel proprietor

placed it on the table in his dining-room with the

intention that his guests at dinner time should pay

for it, partake of it and pay for it when they got

ready to go away, [100] as much so as that is a

sale.
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The law raises no presumption against the defend-

ant by reason of the fact that he has been indicted

or placed on trial, before you, but every presumption

of the law is in favor of his innocence, and before you

can find him guilty of the crime with which he is

charged in this information, it will be necessary for

you to find beyond a reasonable doubt the truth of

every material allegation in the information, and if

you have a reasonable doubt concerning any material

allegation in the information, you will give the de-

fendant the benefit of it and acquit him.

A reasonable doubt as used in this instruction

means what the two words coupled together signify,

a doubt which is reasonable—such a doubt as would

still remain in your minds after carefully comparing

and weighing and considering all the testimony in

the case, and would still prevent you candidly and

truthfully saying that you had an abiding conviction

of the defendant's guilt.

You are in this as in all other criminal cases the

sole and exclusive judges of the weight of the evi-

dence and the credibility of the witnesses, and in

passing upon the credibility of the witnesses you

will use such tests and guides as your common sense

and experience has taught you to be reliable and

safe in determining where the truth lies in human

transactions. You will take into consideration the

age and experience of the witnesses who have ap-

peared before you; you will take into consideration

their character in so far as it appears from the testi-

mony in the case, also take into consideration the

opportunity, the position in which they were placed,
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as enabling them to know the things about which

they undertake to tell you; [101] you will take

into consideration their conduct and demeanor in

giving their testimony, whether they have testified

freely, fairly, frankly and openly as you would

expect one to testify who was telling the truth or

trying to tell you the truth and no more than the

truth, or Avhether they have been reluctant and have

held back and undertaken as it appeared to you to

be concealing or covering up something, or whether

they have been too free, anxious and willing to

testify, been what the law calls swift witnesses.

You will take into consideration the testimony of

each witness in and of itself, whether it is a reason-

able and probable and likely story that he has told

in his testimony; likewise you will take into consider-

ation its reasonableness and probability in connec-

tion with all the other testimony in the case which

you believe. You will likewise take into considera-

tion any motive or interest which appears to have

actuated the witness in giving his testimony.

These are a few^ of the tests and guides which have

been found to be safe and reliable in the develop-

ment of our law. The Court does not mean to inti-

mate to you that they are the only tests and guides

you may find reasonable, but you will use your own
common sense and experience in applying these and

other tests to the testimony of the different wit-

nesses.

The words ** engaging in the sale of intoxicating

liquors"—there are different gradations and you

should pay particular attention to the language of
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this law. As I told you, a single sale would

not be engaging in the sale and yet the law does not

go so far that a man must engage in it necessarily as

a business; that is still a step further; and you can

go still a step further beyond that and say that a man
engaged in the sale of intoxicating liquors as his

principal business, and you [102] might even go

beyond that and say that a man engaged in the sale

of intoxicating liquors as his exclusive business.

But this law does not say and it is not necessary to

so find from this evidence before it will be your duty

to convict the defendant. All that is necessary is

for you to find beyond a reasonable doubt, with the

other elements of the offense as I have described to

you and as described in the information, that he did

engage in the sale of intoxicating liquor as I have

defined it to you.

The Grovernment does not have to prove that the

defendant did not have a license; that is a negative,

and the Government is never required to prove a

negative of that kind. If the defendant had a license

the duty devolves upon him to prove that fact.

The defendant is a competent witness in his own
behalf. He may take the stand but it is only at his

own request and only on his own volition that he will

take the stand, and the jury are not permitted to

draw any presumptions against him by reason of the

fact that he did not take the stand in this case ; but

every presumption of the law as I have instructed

you is in favor of his innocence.

The Court submits to you two forms of verdict,

one pronounct2.g the defendant guilty and one not
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guilty. Whichever one of these forms agrees with

the verdict at which you arrive, you will cause to be

signed by your foreman and return with it into court.

[103]

Mr. RAY.—^The defendant excepts to the refusal

of the Court to give Instruction Number 1 requested

by the defendant, as follows

:

The jury are instructed that in this case, as in all

others, the Government must prove to you beyond

all reasonable doubt every material allegation con-

tained in the information in this case, and the failure

to so convince you beyond all reasonable doubt as to

any one material allegation charged should cause

you to return into court a verdict of ^^Not Guilty."

Exception allowed.

Mr. RAY.—The defendant excepts to the refusal

of the Court to give Instruction Number 2 requested

by the defendant, as follows

:

'^You are instructed that in this case the Govern-

ment charges the offense to have been committed at

Girdwood, in Kenai Precinct, in the Third Division

of the District of Alaska; that having so charged the

commission of the offense it is incumbent upon the

Government to prove to your satisfaction, beyond all

reasonable doubt, that said offense was committed

at the place charged."

Exception allowed.

Mr. RAY.—The defendant excepts to the refusal

of the Court to give Instruction Number 3 requested

by the defendant, as follows:

*'The jury are instructed that it is incum;bent upon

the defendant to prove to your satisfaction that he*
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had a license to engage in the sale of intoxicating

liquors, if you do find that said defendant was en-

gaged in the sale of intoxicating liquors, so engaged

as later set out in these instructions, and that the

production of such license is a matter of defense, but

before [104] you can find the defendant guilty of

the crime alleged in the information you must find

beyond all reasonable doubt that a license could be

granted at Girdwood, in Kenai Precinct, of the Third

Division of the District of Alaska; and unless the

evidence and the evidence alone, submitted to you in

this case, establishes the fact beyond all reasonable

doubt that Girdwood, in Kenai Precinct, in the Third

Division of the District of Alaska, is a place where

the law would permit the granting of a license to

engage in the sale of intoxicating liquor, you must

acquit the defendant."

Exception allowed.

Mr. RAY.—The defendant excepts to the refusal

of the Court to give Instruction Number 4 requested

by the defendant, as follows

:

**The jury are instructed that to constitute the

offense of engaging in the sale of intoxicating liquors

without having obtained a license so to do as re-

quired by law, there must be an intention to traffic

in liquors as a business, and also one or more actual

transactions in pursuance of that intention; neither

of these elements is sufficient without the other, and

an occasional, disconnected sale of intoxicating

liquor by one pursuing a different occupation, does

not constitute an offense such as charged in this case,

and unless you shall find beyond all reasonable doubt
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the defendant was actually engaged in the business

as above described and defined you should render a

verdict of not guilty."

Exception allowed.

Mr. RAY.—The defendant excepts to the refusal

of the Court to give Instruction Number 5 requested

by the defendant, as follows

:

**The jury are instructed that a single, unlawful

sale, is not enough to constitute the offense charged

against the defendant, [105] unless it is shown,

beyond reasonable doubt, to have been made in pur-

suance of an intention to engage in, or to continue

the business of engaging in the sale of intoxicating

liquor, or unless it be show^n to be a part of an actual

and continuous business ; and if the evidence fails to

convince you beyond a reasonable doubt that the

defendant, C. R. Booth, w^as actually engaged in

the sale of intoxicating liquor as above stated, you

should acquit the defendant."

Exception allowed.

Mr. RAY.—^The defendant excepts to the refusal

of the Court to give Instruction Number 6 requested

by the defendant, as follows:

*^The jury are instructed that in this case the de-

fendant is charged with engaging in the sale of

intoxicating liquors at retail, without having pro-

cured a license so to do, and if the jury find that sales

were made by the defendant, then you must be fur-

ther satisfied that the defendant had liquor on hand

for the purpose of selling it at retail. The facts

proved must indicate that the defendant had pro-

cured the liquor with intent to retail it, or, having it
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on hand, had formed the intent to retail it, and had

carried out the intent by one or more acts. If

the defendant had the liquor on hand for his own use

and if he let the witnesses have it as a matter of

kindness, or from' neighborly feeling, he cannot be

convicted, even if he took money from them' for the

accommodation."

Exception allowed.

Mr. RAY.—The defendant excepts to the refusal

of the Court to give Instruction Number 7 requested

by the defendant, as follows

:

'*The jury are instructed that the defendant is

charged in the information with engaging in the sale

of intoxicating liquors at retail, without a license,

and before you can convict [106] the defendant

y<i)u must be satisfied beyond all reasonable doubt

that the defendant, in pursuance of a well-formu-

lated plan and intention, did make sales of intoxi-

cating liquor, and in considering the evidence as to

whether or not such sales were made in pursuance of

an intention to engage in the sales of liquor at retail,

or to continue in the business of engaging in the sale

of intoxicating liquor, you must also take into con-

sideration all the attendant facts and surrounding

circum.stances^ the manner in which such sales were

made, the frequency or infrequency of such sales, and

whether such sales were made with an intention to

make a profit, or as a matter of accommodation and

neighborly feeling."

Exception allowed.
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[Order Settling Bill of Exceptions.]

Foregoing Bill of Exceptions allowed and settled

this 10th day of July, 1911.

EDWARD E. CUSHMAN,
Judge.

[Exception to Order Overruling Objection to

Settlement of Bill of Exceptions.]

Plaintiff, by John K. Brown, Asst. U. S. Atty.,

prays an exception to the overruling of objection this

day offered by him and to the settling of the Bill of

Exceptions, which exceptions are allowed.

Done at Fairbanks, this 10th day of July, 1911.

EDWARD E. CUSHMAN,
Judge.

[Endorsed] : Entered in Court Journal No. 11,

page 283, Fairbanks, Alaska. [107]

[Reporter's Certificate to Transcript of Pro-

ceedings.]

United States of America,

Territory of Alaska,—ss.

I, Isaac Hamburger, do hereby certify: That I am
the official court reporter for the Third Division,

District of Alaska; that as such official reporter I

took down in shorthand the proceedings had at the

trial of the above-entitled cause, and that the above

is a transcript of my notes so taken at said trial.

Dated at Fairbanks, Alaska, this 10th day of July,

1911.

ISAAC HAMBURGER, [108]
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In the District Court for the Territory of Alaska,

Fourth Division.

No. 468^Cr.

No. 256—Third Division Cause.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

C.R. BOOTH,
Defendant.

Order to Transfer Papers, Bill of Exceptions, etc., to

Third Division.

Now on this day, it appearing to the Court that

there are now certain papers filed by the Clerk of

this Court and the Bill of Exceptions this day settled

in the hands of the Clerk of this Court; and it further

appearing that said papers and Bill of Exceptions

should be transferred to the Clerk's Office of the

Third Division, Territory of Alaska,

—

NOW, THEREFORE, IT IS HEREBY OR-

DERED that the Clerk of this Court mail to the

Clerk of the District Court, Third Division, Terri-

tory of Alaska, all papers filed in this cause, includ-

ing Bill of Exceptions.

IT IS FURTHER ORDERED that a certified copy

of all Journal entries in this cause be sent with other

papers.

DONE in open court at Fair'banks, Alaska, this

10th day of July, 1911.

EDWARD E. CUSHMAN,
District Judge.
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Entered in Court Journal No. 11, page 283, Fair-

banks, Alaska.

[Endorsed] : No. 468—Or. No. 256—Third Div.

Cause. United States of America, Plaintiff, vs. C.

R. Booth, Defendant. Order to Transfer Bill of Ex-

ceptions and Papers Filed in this Cause. Filed in

the District Court, Territory of Alaska, 4th Div. Jul.

10, 1911. C. C. Page, Clerk. By H. C. Green, Dep-

uty. Filed in the District Court, Territory of

Alaska, Third [109] Division. Aug. 23, 1911.

Ed. M. Lakin, Clerk. By Thos. S. Scott, Deputy.

United States of America,

Territory of Alaska,

Fourth Division,—ss.

I, C. C. Page, Clerk of the District Court, Terri-

tory of Alaska, Fourth Division, do hereby certify

that the above and foregoing is a full, true and cor-

rect copy and the whole thereof, of the original Order

to transfer Bill of Exceptions and papers filed in this

cause, in No. 256—Third Division Cause, and No.

468—Cr. in this court, entitled '* United States of

America, Plaintiff, vs. C. R. Booth Defendant," as

the same appears on file and of record in my office.

IN WITNESS WHEREOF I have hereunto set my
hand and affixed the seal of said Court at Fairbanks,

Alaska, this 10th day of June, 1911.

[Seal] C. C. PAGE,
Clerk of the District Court, Territory of Alaska,

Fourth Division.

By Geo. F. Gates. [110]



112 C. R. Booth vs.

In the District Court for the Territory of Alaska,

Division Number Three,

No. 256.

UNITED STATES OF AMERICA
vs.

C. R. BOOTH,
Defendant.

Assignment of Errors.

Comes now the defendant, C. R. Booth, in the

above-entitled action, and makes and files the follow-

ing Assignment of Errors, upon which the defendant

will rely in the prosecution of his Writ of Error

herein.

First: The Court erred in denying the Motion of

Defendant to Set Aside, Quash and Vacate the Infor-

mation.

Second: The Court erred in overruling the objec-

tion of defendant made to the examination of pros-

pective jurors, for the reason that the information

filed in said case failed to inform the defendant of

the nature of the accusation against him and as to

the names of his accusers to be brought to give evi-

dence against him.

Third: The Court erred in overruling to objection

of defendant made to the reception of any testimony

under said information, for the reason that said in-

formation failed to state facts sufficient to constitute

a crime.

Fourth : The Court erred in refusing to instruct the

jury to return a verdict of Not Gruilty, upon motion
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of the defendant therefor at the close of plaintiff's

testimony.

Fifth: The Court erred in refusing to give to the

jury the following special charge tendered by the de-

fendant: [111]

fYou are instructed that in this case the Govern-

ment charges the offense to have been committed at

Girdwood, in Kenai Precinct, in the Third Division

of the District of Alaska; that having so charged

the commission of the offense, it is incumbent upon

the Government to prove to your satisfaction, beyond

all reasonable doubt, that said offense was committed

at the place charged."

Sixth : The Court erred in refusing to give to the

jury the following special charge tendered by the

defendant

:

The jury are instructed, that it is incumbent upon

the defendant to prove to your satisfaction that he

had a license to engage in the sale of intoxicating

liquors; if you do not find that said defendant was

engaged in the sale of intoxicating liquors, so en-

gaged as later set out in these instructions, and that

the production of such license is a matter of defense

;

but, before you can find the defendant guilty of the

crime alleged in the information, you must find

beyond all reasonable doubt that a license could be

granted at Girdwood, in Kenai Precinct, of the

Third Division of the District of Alaska ; and unless

the evidence and the evidence alone, submitted to

you in this case, establishes the fact beyond all rea-



114 (7. R. Booth vs,

sonable doubt, that Girdwood, in Kenai Precinct, in

the Third Division of the District of Alaska, is a
place where the law would permit the granting of a

license to engage in the sale of intoxicating liquor,

you must acquit the defendant''

Seventh
:
The Court erred in refusing to give to

the jury the following special charge tendered by the

defendant

:

The jury are instructed, that to constitute the

offense of engaging in the sale of intoxicating liquors

[112] without having obtained a license to do so

as required by law, there must be an intention to

traffic in liquors as a business, and also one or more
actual transactions in pursuance of that intention;

neither of these elements is sufficient without the

other, and an occasional, disconnected sale of in-

toxicating liquor by one pursuing a different occupa-
tion, does not constitute an offense such as charged
in this case, and unless you shall find beyond all rea-

sonable doubt the defendant was actually engaged in

the business as above described and defined, you
should render a verdict of Not Guilty."

Eighth: The Court erred in refusing to give to

the jury the following special charge tendered by the

defendant:

"^.

The jury are instructed that a single unlawful
sale is not enough to constitute the offense charged
against the defendant, unless it is shown, beyond all

reasonable doubt, to have been made in pursuance of

an intention to engage in, or to continue the business
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of engaging in the sale of intoxicating liquor, or un-

less it be shown to be a part of an actual and con-

tinuous business; and if the evidence fails to con-

vince you beyond a reasonable doubt, that the de-

fendant, C. R. Booth, was actually engaged in the

sale of intoxicating liquor as above stated, you should

acquit the defendant."

Ninth : The Court erred in refusing to give to the

jury the following special charge tendered by the

defendant

:

The jury are instructed, that in this case the de-

fendant is charged with engaging in the sale of in-

toxicating liquors at retail, without having procured

a license so to do, and if the jury find that sales were

made by the defendant, that you must be further

satisfied that the defendant had liquor on hand for

the purpose of selling it at retail. [113]

The facts proved must indicate that the defendant

had procured the liquor with intent to retail it, or

having it on hand, had formed the intent to retail

it, and had carried out the intent by one or more

acts. If the defendant had the liquor on hand for

his own use, and if he let the witness have it as a

matter of kindness, or from neighborly feeling, he

cannot be convicted, even if he took money from them

for the accommodation."

Tenth : The Court erred in refusing to give to the

jury the following special charge tendered by the

defendant

:

The Jury are instructed that the defendant is
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charged in the information with engaging in the sale

of intoxicating liquor at retail, without a license,

and before you can convict the defendant you must

be satisfied beyond all reasonable doubt that the de-

fendant, in pursuance of a well-formulated plan and

intention, did make sales of intoxicating liquor, and

in considering the evidence as to whether or not such

sales were made in pursuance of an intention to

engage in the sales of liquor at retail, or to continue

in the business of engaging in the sale of intoxicat-

ing liquor, you must also take into consideration all

the attendant facts and surrounding circumstances,

the manner in Avhich such sales were made, the fre-

quency or infrequency of such sales and whether

such sales were made with an intention to make a

profit, or as a matter of accommodation and neigh-

borly feeling."

Eleventh : The Court erred in overruling the mo-

tion of the defendant for a new trial herein.

Twelfth: The Court erred in overruling the mo-

tion of the defendant in Arrest of Judgment herein.

Thirteenth: The Court erred in entering judg-

ment in said cause against the defendant. [114]

WHEREFOEE, plaintiff in error prays that the

judgment of the said District Court for the Terri-

tory of Alaska, Division Nimaber Three, may be re-

versed, set aside and held for naught.

L. V. RAY,
Attorney for Plaintiff in Error.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division. Jul. 26, 1911. Ed
M. Lakin, Clerk. By Thos. S. Scott, Deputy. [115]
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Due service of the foregoing Assignment of Errors,

by receipt of copy thereof, admitted this 26 day of

July, A. D. 1911.

GEORGE R. WALKER,
United States Attorney. [116]

In the District Court for the Territory of Alaska,

Division Number Three,

#256.

UNITED STATES OF AMERICA,
Plaintiff and Defendant in Error,

vs.

C. R. BOOTH,
Defendant and Plaintiff in Error.

Petition for Writ of Error.

Comes now the defendant and plaintiff in error

and says : That on the 21st day of April, A. D. 1911,

the above-entitled court made and entered its judg-

ment herein against the defendant, adjudging that

the defendant pay to the United States a fine in the

sum of Two Hundred and Fifty Dollars and the

costs of the prosecution:

That in said judgment, and in the proceedings had

prior thereto, certain errors were committed to the

prejudice of the defendant, all of which more fully

appears in the Assignment of Errors, which is filed

with this petition.

WHEREFORE the defendant prays that a Writ

of Error may issue in his behalf out of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, for the errors so complained of, and that the
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transcript of the record, testimony, proceedings and
papers in this cause, duly authenticated, may be sent
to the said United States Circuit Court of Appeals,
for the Ninth Circuit and that such other and fur-
ther proceedings may be had in the premises as may
be proper therein.

L. V. RAY
Attorney for the Defendant and Plaintiff in Error
[117]

Due service of the above Petition for Writ of Error
admitted this 26th day of July, A. D. 1911, by receipt
of a copy thereof.

GEOEGE R. WALKER,
United States Attorney.

[Endorsed]
: Filed in the District Court, Territory

of Alaska, Third Division, Jul. 26, 1911. Ed M.
Lakin, Clerk. By Thos. S. Scott, Deputy. [118]

In the District Court for the Territory of Alaska,
TMrd Division.

Nio. 256.

UNITED STATES OE AMERICA,
Plaintiff and Defendant in Error,

vs.

C. R. BOOTH,
D«fendant and Plaintiff in Error.

Order Allowing Writ of Error.

On this 26th day of Sept, A. D. 1911, came the de-
fendant and plaintiff in error herein, by his attorney,
and filed and presented to the Court his petition,

praying for the allowance of a Writ of Error, and
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the Assignment of Errors intended to be urged by

him; praying also that a transcript of the record,

testimony, proceedings and papers upon which the

order and judgment herein was rendered, duly

authenticated, may be sent to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, and that

such other and further proceedings may be had as

may be proper in the premises;

NOW, THEREFORE, in consideration of the

premises, and the Court being fully advised,

IT IS ORDERED that the aforesaid Writ of

Error be, and the same is hereby allowed.

IT IS FURTHER ORDERED, that a transcript

of the record, testimony, papers, files and proceed-

ings in this cause, duly authenticated, be sent to the

United States Circuit Court of Appeals for the Ninth

Circuit.

EDWARD E. CUSHMAN,
District Judge.

Entered Court Journal No. 6, page No. 361.

[Endorsed] : Filed in the District Court, Territory

of Alaska, Third Division, Sept. 26, 1911. Ed M.

Lakin, Clerk. By Thos. S. Scott, Deputy. [119]

In the District Court for the Territory of Alaska,

Division Number Three.

No. 256.

UNITED STATES OF AMERICA,
Plaintiff and Defendant in Error,

vs.

C. R. BOOTH,
Defendant and Plaintiff in Error.
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Writ of Error.

The United States of America,
Mnth Judicial Circuit,—ss.
The President of the United States, to the Honorable

EDWARD E. CUSHMAN, Judge of the Dis-
trict Court for the Territory of Alaska, Division
Number Three: Greeting:

Because in the records and proceedings, as also
in the rendition of the judgment of a plea which is
in said District Court before you, or some of you, be-
tween the United States of America, plaintiff, and C.
R. Booth, defendant, manifest error hath happened
to the great damage of the said defendant, C. R.
Booth, as is stated in his petition herein. We being
willing that error, if any hath been, shall be duly cor-
rected, and full and speedy justice done to the party
aforesaid in this behalf, do command you, if judg-
ment be therein given, that then, under your seal, dis-
tinctly and openly, you send the record and proceed-
ings aforesaid, with all things concerning the same,
to the Justices of the United States Circuit Court
of Appeals for the Ninth Circuit, together with this
writ, so that you have the same at San Francisco,
in said Circuit, within sixty days from the date of
this writ, in the said Circuit Court of Appeals, to be
then and there held; that the record and proceedings
aforesaid being inspected, the said Circuit Court of
Appeals may cause further to be done therein to cor-
rect that error, what of [120] right and according
to the laws and customs of the United States and the
Territory of Alaska should be done.
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Witness the Honorable EDWARD DOUGLASS
WHITE, Chief Justice of the Supreme Court of the

United States, this 26th day of September, A. D.

1911.

Allowed by

:

EDWARD E. CUSHMAN,
Judge of the District Court for the Territory of

Alaska, Division Number Three.

[S^al] Attest: ED. M. LAKIN,
Clerk of the District Court for the Territory of

Alaska, Division Number Three.

Entered Court Journal No. 6, Page No. 360.

[121]

In the District Court for the Territory of Alaska,

Third Division,

No. 256.

UNITED STATES OF AMERICA,
Plaintiff and Defendant in Error,

vs.

C. R. BOOTH,
Defendant and Plaintiff in Error.

Citation on Writ of Error.

United States of America,

District of Alaska,—ss.

The United States of America to the Attorney Gen-

eral of the United States, and to Hon. GEOROE
R. WALKER, United States District Attorney

for the Third Judicial Division of the District of

Alaska, Greeting:

You are here cited and admonished to be and ap-
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pear at the United States Circuit Court of Appeals
for the Ninth Circuit, to be held at the city of San
Francisco, in the State of California, within thirty
days from the date of this writing, pursuant to a
Writ of Error in the clerk's office of the District
Court for the Territory of Alaska, Third Division,
wherein C. R. Booth is plaintiff in error, and the
United States of America is defendant in error, and
show cause, if any there be, why the judgment in said
Writ of Error should not be corrected and speedy
justice should not be done to the parties in that be-
half.

WITNESS the Honorable E. D. WHITE, Chief
Justice of the Supreme Court of the United States,
this 26th day of September, in the year of our Lord
one thousand nine hundred and eleven, and of the
Independence of tha United States the one hundred
and thirty-fifth.

[Seal] EDWARD E. CUSHMAN,
District Judge, Territory of Alaska.

Entered Court Journal No. 6, page No. 362, [ 122]

United States of America,

Territory of Alaska, Third Division,—ss.
I, the undersigned Clerk of the District Court for

the Territory of Alaska, Third Division, do hereby
certify that the hereto attached is a full, true and cor-
rect copy of the original Citation on Writ of Error
in Cause No. 256, United States of America, Plaintiif
and Defendant in Error, vs. C. R. Booth, Defendant
and Plaintiff in Error, on file and of record in my
office.

In testimony whereof, I have subscribed my name
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and affixed the seal of the said Court at Valdez,

Alaska, this 12th day of October, 1911.

[Seal] ED M. LAKIN,
Clerk.

By V. A. Paine,

Deputy.

In the District Court for the Territory of Alaska,

Third Division,

No. 256.

UNITED STATES OP AMEEICA,
Plaintiff and Defendant in Error,

vs.

C. E. BOOTH,
Defendant and Plaintiff in Error.

Citation on Writ of Error [Served Copy].

United States of America,

District of Alaska,—ss.

The United States of America to the Attorney Gen-

eral of the United States and to Hon. GEORGE
R. WALKER, United States District Attorney

for the Third Judicial Division of the District

of Alaska, GREETING.
You are here cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals

for the Ninth Circuit to be held at the city of San

Francisco, in the State of California, within thirty

days from the date of this writing, pursuant to

a Writ of Error in the Clerk's Office of the Dis-

trict Court for the Territory of Alaska, Third Divi-

sion, wherein C. R. Booth is Plaintiff in Error and
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the United States of America is Defendant in Er-
ror, and show cause, if any there be, why the judg-
ment in said Writ of Error should not be corrected
and speedy justice should not be done to the par-
ties in that behalf.

Witness the Honorable E. D. WHITE, Chief Jus-
tice of the Supreme Court of the United States,

this 2'6th day of September, in the year of our Lord
one thousand nine hundred and eleven, and of the
Independence of the United States the [123] one
hundred and thirty-fifth.

[Seal] EDWAED E. CUSHMAN,
District Judge, Territory of Alaska.

Entered Court Journal No. 6, page No. 362.

Eeceived a copy of the foregoing certified copy
of citation on Writ of Error at Valdez, Alaska, this

twelfth day of October, 1911.

GEORGE R. WALKER,
District Attorney.

[Endorsed]
: Piled in the District Court, Terri-

tory of Alaska, Third Division, 0<?t. 3, 1911. Ed
M. Lakin, Clerk. By V. A. Paine, Deputy. [124]

In the District Court for the Territory of Alaska,

Third Division,

No. 256.

0. R. BOOTH,

Plaintiff in Error,

vs.

THE UNITED STATES OP AMERICA,
Defendant in Error.
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Order Extending Time in Which to File Record in

the Circuit Court of Appeals, Ninth Circuit.

It appearing to the satisfaction of the Court that

thirty days is insufficient time in which to prepare,

authenticate, and transmit to the Clerk of the United

States Circuit Court of Appeals, Ninth Circuit, at

San Francisco, California, the records in the above-

entitled cause on Writ of Error from the final judg-

ment rendered on the 21st day of April, A. D. 1911,

'by the District Court for the Territory of Alaska,

Third Division,

—

IT IS HEEEDY ORDERED that the said C. R.

Booth, plaintiff in error, be given, and is given such

additional time as may be required, but not in any

event to extend later than November 15th, 1911, in

which to have prepared and transmitted the said

records on his Writ of Error heretofore issued in

this cause to the United States Circuit Court of Ap-

peals for the Ninth Circuit at San Francisco, in the

State of California.

Dated this 26th day of Sept., A. D. 1911.

EDWARD E. CUSHMAN,
District Judge.

Entered Court Journal 6, page No. 362.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division, Sept, 26, 1911. Ed
M. Lakin, Clerk. By Thos. S. Scott, Deputy.

[125]
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In the District Court for the Territory of Alaska,

Third Division,

UNITED STATES OF AMERICA,
Plaintiff and Defendant in Error,

vs.

0. R. BOOTH,
Defendant and Plaintiff in Error.

Affidavit of Service of Citation by E. E. Ritchie.

E. E. Ritchie, being duly sworn, says that he is

a citizen of the United States, over 21 years of age,

residing at Valdez, Alaska, and a practicing attor-

ney at the bar of the District Court of the Territory

of Alaska and of the Circuit Court of Appeals of

the Ninth Circuit; that on the 2i6th day of Septem-

ber, 1911, he served the citation on writ of error in

this cause upon the District Attorney for the Third

Division, of the Territory of Alaska, by delivering

a copy thereof to Guy B. Brubaker, Assistant Dis-

trict Attorney for said Third Division in open court,

in presence of the Judge of said court, Hon. Edward

E. Cushman, and of a deputy clerk of said court

and other court officers and several member of the

Bar.

E. E. RITCHIE.
iSworn to and subscribed before me this 7th day

of October, 1911.

[Seal] THO'S. P. GERAGHTY,
Notary Public.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, Third Division, Oct. 14, 1911. Ed
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M. Lakin, Clerk. By Thos. S. Scott, Deputy.

[126]

In the District Court for the Territory of Alaska,

Third Division.

No. 256.

UNITED STATES OF AMERiICA,
Plaintiff,

vs.

C. R. BOOTH,
Defendant.

Certificate of Clerk District Court to Transcript of

Record, etc.

United States of America,

Territory of Alaska,

Third Division,—ss.

I, Ed M. Lakin, Clerk of the District Court, Ter-

ritory of Alaska, Third Division, do hereby certify

that the foregoing and hereto attached, typewrit-

ten pages, numbered from 1 to 127, inclusive, are a

full, true and correct transcript of the Records and

Files of the Proceedings in the above-entitled cause

as the same appears on the records and files in my
office; that this transcript is made in accordance

with the praecipe filed in my office, October 20, 1911,

and made a part of said transcript, and I hereby

certify that the foregoing transcript has been pre-

pared, examined and certified to by me, and that the

cost thereof, amounting to Fifty-one Dollars and

Twenty Cents ($51.20), have been paid to me by the

plaintiff in error.
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In witness whereof, I have hereunto set my hand

and affixed the seal of said Court this 27th day of

October, A. D. 1911.

[Seal] ED. M. LAKIN,
Clerk.

By Thos. S. Scott,

Deputy. [127]

[Endorsed]: No. 2069. United States Circuit

Court of Appeals for the Mnth Circuit. C. E. Booth,

Plaintiff in Error, vs. The United States of Amer-

ica, Defendant in Error. Transcript of Eecord.

Upon Writ of Error to the United States District

Court for the Territory of Alaska, Third Division.

Filed November 13, 1911.

FEANK D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy Clerk.


